
'Before Mr. JusHro Baiterjm and Mr. Justice Bampini.

1889 MG[lUNAiS''DUN PBESIfAD and anotokk (Diiflui.KMiotoKiis) ®.
BHOGOO LALL (JCJJUMJMT-DHDTOII).#

Lm itaiiou A d  { Z V 0}  W l ) ,  Si'hetl ii, Art. d .  i S u H t o  set asido 
order in a oUiim case-Execution 0/  decree— Ajiplicalioii in mmiinu-’ 
ation of apreviuus applinilion for execution—S/cjav in aid of ea'ccution.

Olttuso 4, Ai't. 1 7 9 . Saliod, ii o£ tlio Limitiiliun Aut, 1877, (liioa not 
inohulo a suit to sot aaiile an ordor pasBcil in a olaiiu case.

R  and L  obuined a doovoB against B on tho Miiroli 1881,
and in oxocution of that decree oovtain prnperly belonging to B  was 
attached on tliQ Iltli June 1883. Thorpupon 11 uliiiiii wiih iiiiulo to tlio 
attached property by thii'il parties and a two-tliinlB Bhuro therein was 
released by tho Court cxoontinf; tlio duerfo. On tho 2iind Mnroh 188d., 
B  and £  institntod a siut for a declnration that tlio uni.irn pi'operty wao 
liable to bo sold nndov their decreu, and obtained a diicriuj on tho ‘2!)lh 
March J886 This deerce was reversed by tiiu lower Appelluto Conrfc which 
uphold the ordor releasing' a two-tliirdH shiri'o of Die property, ami, on 
22nd July 1887, tho Ilifj'h Court itfiirnied the dccrco of the lower Appulkite 
Court, On the 15th August 1887, ii! and i  applied for exaoution o£ their 
decree in respoot of tho ramnining one-third Hharo. H objoctsd that tho 
application was barred,

Eeld, that tho application of the 15th August 1888 was not a contiuu. 
ation of tho application of tho 11th Jtino 1881).

Fyaroo Tiikovildannee v, NaH r Hosseiii (1), Lisuree D usm  v. A ldnl 
Jlhalale (3)j Chandra Frodlm iii, Gopi Aloliun Saka (;i), and JParas R am y, 
Qardmr (4) distinguished.

E d d ,  also, that the institntiun of tho suit on tbo 2?nd Mavub ISStl, and 
the appeal to tho High Court from tho dcoroo of tho lower AppoUata 
Court, wore not atspa in aid of oxecution,

Alebar G a m  v, Bibee N iifm n  (S) distinguishad.

T his was an appeal against fclio order o f tho lower A ppellate 

Courfc, di.sallowing an application for th e  exocutiou of ft decrco as 
being  barred  by lim itation.

* Appeal from Order No. 128 of 1883, ai'ainst tho ordor of! J. Crawford, 
laq., Jiidgo of Patnu, dated the 18th of Fobvnary 1880, reversing tlis 
order of Babu Purno Chnnder Banorjee, Muusiit of Piitna, dated the 17th 
of December 1888.

(1) 23 W. R., 183. (3 ) 1, L. B , U  Calo,, 385,
(2) I. L. E., 4  Oivlc., 415. (4) I. L. K., 1 All,, 805,

(5) 8 W. Ii,, 99.
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Oa tile 7th March 1881, Eaglmnandua Pershad and another 
obtained a dporee oa a mortgage bond against Bliugoo Lall; and, 
ia sxeciitioa of that decree, the mortgaged property was attached 
013 the 11th June IfiSS. Thereupon, one Gopi Nath and others 
iaid claim to the attached property, and the Court allowed the 
claim in respect of a tvvo-tliirds share of the same. The decree- 
hoiders, thereupon, on the 22nd March 1884, filed a regular suit 
for a declaa’ation that the entire sixteen annas of the property 
was liable to be sold in execation of their decree of the 7th 
March 1881, and obtained a decree in the Court of First Instance 
on the 29th March 1886. This decree was reversed on appeal, 
the lower Appellate Court upholding the order releasing a two- 
thirds share of the property. The decree-holders then appealed 
to the High Court, which affirmed tlie decree of the lower 
Appellate Court on the 22th July 1887.

On the 15th August 1888, the deeree-holders applied for the 
execution of their decree of the 7t!i March 1881 against the 
remaining one'third share in the property. The judgment-debtor, 
Bhugoo Lall, objected that the application was barred by limita
tion. The Court of First Instance ovemrled the objection, holding, 
upon the authority of the cases of Fyaroo Taliovildanne& v. 
Nasir ffossein {1}, Faras Bam v. (jfai'dner (2), I s m m  J)assee 
V. Abdvl Khalah (8), that the present application was not 
altogether a fresh application for execution, but one in continu
ation of the previous application of the 11th June 1888, and 
having been made within three years from the 22nd July 1887, 
the date on which the High Court decree was passed, it was in 
time under Art. 178, sched. ii of the Limitation Act, 1877.

On appeal the lower Appellate Court allowed the objection 
and reversed the order of the Court of Erst Instance on the 
ground that at ao time there any bar to the decree-holders pro
ceeding against the one-third share of the property, and that 
they were not entitled to claim a fresh period of limitation, under 
Art. X78 of the Limitation Act, from the 29th March 1886.

The decree-holders appealed to the High Court.

Baboo Saligrain, Sing for the appellants.
(1)23 W.B., 183. (2) I. L. B,, I  All., 355.

(3) I, L, B,, 4 Galo,, 415.
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B&boo Lai Mohu% Das for the respondent.

The judgment of tho High Oouvt (B aneiuee  and R a.m:p iw , 

JJ.) wasCafter stating the fiicis) as follows;—
It is now contended in seaond appeal: (1) that the applioatioii 

of the ISiili August IS88 ought to bo regarded as a continuation 
of the application filed on the 11th June 188-5; and (2), that 
the snit instituted by the cleov’ee-lioklcv’ ov\ tlie *22ud Miu'dn 1.884i, 
and the appeal presented to the High Court, ought to bo regarded 
as being in the nature of applications to take somo step iu aid of 
the execution of the decree ; and that the docreo-holders ought 
to be allowed to reckon their time either from the 22nd July
1887, or from the 29lh March 1886. In support of the first of 
these contentions several eases have been cited, ann>ngst which 
we may mention Fyaroo Tuhovtlthrinea v. Nasiv I lo m in  (1), 
Im iree Dassea v. A k lu l Khcdnk (2j, Chandra F rodkm  v, Go'pi 
MoJmn Saha (S), and Pdras Oardnnr (4).

We have heard the learned Vakil for the appellant at some 
length on the point, and we think that all lhab it was possible to 
urge in furtherance of the appeal has been urged before us; but 
wo are unable to give cffect to his confccntion, The eases cited 
are all distinguishable from the present in this respect, namely 
that in ’those cases the execution-proceedings wore cither inter- 
mpted by an inlermediate order, which was afterwards set aside, 
or were rendered infnictuous, so ag to make a fresh application 
necessary, as was the case in Jssuree Dcmee v. A k lu l llkdulc (2), 
and in these cases, the second application could not have been 
made for a time by reason of the state of things that interveued, 
though in not making the second application earlier, no blamo 
attached to the decree-holder, That this was the reason for the 
rale laid down in those cases will appear from tho observations of 
Markby, J,, in the case of Pyaroo Tu/wvildannes v, Naziv 
Bosssin (1), In that case, tho learned Judge observes : “ What- 
eter may be the form of the last application, dated the 
5th December 1873, in substance it was an application to the 
Court for the continuation of the former proceedings on ‘ the

(1) 23 W. tt,, 183.
(2) I. Ii. R., 4 Calc,, 415.

(3) I, L. R., 14 C.iIo,, 8SS.
(1) I. h ,  11., 1 All., 855.
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ground that the bar that was set up by reason of the adverse 
order under s.'24!6 had heen removed by the decision in the sub
sequent regular suit/’ And in the case of Paras Ram r. 
Gardner (1),-Stuart, C.J., observes; ’“The interruption to the 
execution of his decree >vas not occasioned by any fault or 
kches of his own, but was caused by the illegal intervention of 
Dabi Das, Paras 'Ram’s procedure, thersfore, uuder his decree, 
must be held to have been legally continuous, and he may pro
ceed to its execution/’ KoWj it is dear that in the present case 
those considerations have no application, It is clear that the 
decree-holders could, notwithstanding the order in the claim case, 
have prosecuted their application for execution against the one- 
third share which was n»t released then quite as well as they 
can do so now, Their present application is for the sale of that 
third share of tbs property; there was no bar then to their en
forcing the execution of the decree, and there has been no sub* 
sequent removal of that bar. The reason of the decisions not 
applying to the present ease, they cannot afford any ground for 
holding that the present application is a continuation of the 
application of the 11th June 1883.

Then, as regards the second ground, no doubt the case cited 
in the argument, JJcbxr Oasee v. Bibee Wiifeezun (2j, lends 
some support to it, but that was a case under the old Limitation 
Law \^ActXIY of 1859), the language of which was very different 
froni that of the present law. Clause 4, Art. 179 of the second 
schedule of the Lirnitatioa Act provides, that the three years may, 
be reckoned from the date of applying, in accordance with law, to 
the proper Court for execution, or to take some steps in aid of 
execution of any decree or order," &c. Now, seeing that the 
Limitation Act XV of 1877 draws a clear distinction between 
suits and applications, it would be difficult to construe these words 
to include a suit for setting aside an order in a claim case. “ Pro
per Court,” again, as defined by Explanation II of that article, 
means the Court whose duty it is (whether under s. 226 or 
s. 227 of the Coda , of Civil PnctidLU'ci or othotwiso') to execute 
the decree or order, ” Thereforo, ovidr.ntly the provision of law- 
just referred to contemplates an application made in the course 

fi) I. L .R .,1 Ail,,355. , (2)8 W .E.,99.
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of execution to tlie Court whoso duty it was to exocnte the decree, 
‘ and cannot be tcakon to iucludo a suit to have an order iu a claim 
case set aside.

We therefore tliiiik that the lower AppcUate Courli was right, 
and that this appeal must bo dismissed with costs.

c. D. P. Appeal dismissed.

A v g t .  21.

Btfore. Sir B’, Corasr Pethrmn, Knight, Chief Justieo, and Mr, Jmtice Gliose, 

ISSD K lilS H N A  K IN K U E  KOY and anothbb , Ae m in is ie m o k  io  the  E sta m  

oir THE late Hurmo CuuNmss Hoy (P la in t o b s) «. P A N m iU IlA M  
M tJN D U Ij AMD anothek (D m 'Ebbants).*

Succession Ant (X  0/1866), s. lS7~E indu Wills Act {X X I of 1870), s, 2—Pro
hate and Administration Act (F«/1881), Ohaps, 11 to X II—i ’rohaie or 
tulminislnUion to loilh of Hindus executai h<fore 1 st Septmiiber 1870—« 
Limitation Act, 1877, 4i'J. 140—Adeersa possmion,

Soction 187 of tlio Succession Act, which, by a. 2 oi: tlio Ilhidii "Wills Act, 
waa nmdo iipplicablo to wills oxecuted BuhBeqiiont to tho 1st Sopteniber 1870, 
has not been hicorpordtod in Act V of 1881 ; iind nltlioiigli itiB compoleiit 
to a Court; to grant probiUo or lotlers of iidininiatmlioti in rospoot of wills 
antoccdont to tho 1st Septomber 1870, filill it is not obligatory upon nxeoutors 
or persona olaiiuin;;' probate or adiniuiBtiatioii to obtiiin Hiu'h pvobiitu or 
lottora of adminiatratiou hofore tJioy can <istab!iuh lh a ie  r ig h t  iu  ro sp o o t to  

a n y  property subisctto auoh VrilU.

The facts of this case were as follows:—Oiio ITurro Ohundor 
Eoy, who was originally the owuer of tlie properties which are 
the subjeot-matfcer of this suit, executed a will on tho 16th 
Magh 127S (February 1867), by which ho boqnoathed hia CHtato 

to his grandsons, being the sons of liia two sous, Kissoxy Mohitu 
and Bai ’ Mohuii; the sons o£ Kissory Mohun getting among 
themselves an eight-aiinas share, and the sous of Eai Mohim 
getting the other eight-annas. It was provided iu tliis will 
that, until the grandsons attained tho age of thirty, the pro
perties bequeathed should remain under the managOHiont of his 
wife, and, on her death, of certain other persons uientionod theror 
iu; and that during this time the legatees should bo maintained 

, out of tho proceeds, and that they should be entitled to any sur
plus that might remain after their necessary expenses.

Appeal from Original Dooreo No, 58 ofl888, againsittlio decree of 
Baboo flobin Clnindor Ganguly, Subordinate Judge of Moovshodabad, dated 
tha 3Qth of November 1887.


