
1889 them on condition that their su it  shall be brought within six  naonths 
PuEMiisHBit froin the date of dispossession), from asserting the rights which the 
Chowbhey earlier cases and the English law recognised to exist. That their 
BbijoLali case was founded upon possession and unjustifiable dispossession is 
C k o w d u w . p j g j j j , .  decision is limited to the proposition that

they are debarred from succeeding, because they did not bring 
the suit within six months from the dispossession!

For myself, I am bound to say that, but for the viilo that it is 
undesirable to disturb recent and established cases, I should fol­
low the opinion expressed by Mr. Jusfcics Dwarka, Nath Mitter, in 
the case of Khajah EnaetooUah Ohowdhry t . Kinlien 8oond%t,r 
Surm a (1), and by Sir Richard Garth and Ohief Justice Wcstropp 
in the cases I have referred to. But without inferring the matter 
to a Full Bench it would be impossible to give effect to that view, 
and that we cannot do as we do not both dissent froin the recent 
cases in this Court. Therefore, agreeing with my learned col­
league as to the effect of the recout cases in tliis Court, I am of 
opinion that this appeal must be allowed and the suit dismissed 
on the ground stated,

Under the circumstances we have determined to allow no costs. 
The parties will bear their own costs throughout in all the pro­
ceedings.

0 , D , p, Appeal allowed.
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Sefore Si)' W . Comer PeiTieram, Knight, Chief Jus&ie, and Mr. Juatioe Norris, 

jggg KHUB.LAL AND ANOTHJSK ( D e m n d a n t s )  V. liAM  LOCilUN KOEU 
Mw. ‘gB.  ̂(PLAINTIirif).*

Limitation A d , 1877, Sohecl ii, Art. 11—Civil Frooedm Code (Aet X IV  of 
1882), ss. 878,280, 281, 2^2—Order disallowing claim to attached propen^f. 

The effect of an order made under e. 281 of tlie Oivil Proceiluro Code 
disallowing a claim to attnehed property, IB to give Uio wiotion’purohaaor a 
title aB ugainat the claimant unless the order is aot aaido by a su it; and

. * Appeal from Order No. 34 of 1889, against tlio order of Baboo Fpandra 
Chunder Mulliok, 8ubordinato Judge of Trihoot, dated tho 22nd ol; Dceeraber 
1888, Tcversing the order of Baboo Jugal Kishore Dey, JMunsill of Mozulfor- 
pote, dated the 19th of September 1888.

■(1) 8 W . R ,  389,



R suit for that pnrpose can only be brought within a year from the date of 1889 
the order.
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K htie I al

Sanllimi Lai v. Amlilta Pershad (1) referred to. *■
IUm Loohot

• T h is  was a suit brought to recover possession of a fractioDal Kosa. 
share of certain lands which the plaintiff alleged had been sold to 
her in 1887, hat which, after she had taken possession, was attached 
under a decree obtained against her vendot. The plaintiff there­
upon put in a claim under s. 278 of the Code of Civil Procedure,
■which was however rejected under s. 281 of that Code on the 6th 
August 1837. She thereupon, on the 7th August 1888, brought 
the present suit for the purposes above stated. The defefndante 
contended that the suit was barred, it not having been brought 
■within one year from the date on which the plaintiff’s claim was 
rejected.

The Munsifp held that the suit was barred, and dismissed 
the suit. The Subordinate Judge, on appeal from that order, 
re-versed this deoisioii, holding that the suit was one to establish, 
the plaintiff’s title, and was not affected by the order of the 6th 
A'ugust 1887, and th§,t the plaintiff had therefore tweKe years 
in which to bring her suit.

The defendant appealed to the High Court.

Baboo Saligram Singh, for the appellant, contended that, 
against an order passed under ss. 280, 281, or 282 of the Code, a 
suit must be brought within one year from the date of the order 
in accordance with Art. 11 of sched, ii of the Limitation Act, 
and that the suit, not having been brought within that period, 
was barred.

Baboo Sharoda OJimi Miitei', for the respondent, contended that 
the suit was one to recover possession, and not one contemplated 
by ss. 278 to 283 of the Code, and that the limitation for an 
ejectment suit was applicable thereto. ,

The ju d g m en t of the Court (PiTHERAM, 0  J . ,  and N o e e k , J .) 
was as foll6ws

This is a suit by the plaintiff to recover possession of a 
fractional share iu mouza llishampi’.r Sadho, as having been sold 
and handed over to her by the owners on the 9th of March 1887.

(1) I. L  R., 15 Calo,, 5 ? 1 ; L, S., 16 I. A., 123.



18B0 The defence upon ivhich the present qnestion aiises is,
that, after the sale to the plaintiff, the share of her vendor, in- 

*'■ chiding the share purchased by the plaintiff, was attached
K obb . u u d e r  a decree against the plaintiffs vendor, and that therenpon

the plaintiff preferred a claim to the share now in. dispute under 
s, 278 of the Oivil Procedure Code, and that claim was enquired 
into and rejected on the 6th of August 1887. The present 
suit vras inatituted on 7th August 1888, and the question 
which we have to determiae is, whether this suit is barred by 
limitation.

Itt our opinion it is. Sectiou 283 provides that the party against 
whom an order under as. 280, 281, or 282 is pasisod, may institute 
a suit to establish the right which ,he claims to the property ia 
dispute, but subject to the result of such suit, if any, the order 
shall be conclusive. And Art. 11 of sched. ii of the Limita­
tion Act prescribes one year as the period within which such 
suit may be brought.

It is contended, in the present case, that this being a suit 
to recover possession, it is not such a suit as is coatemplated 
by ss. 278 to 283, and that the ordinary limitatiou for an action of 
ejectment applies. We think that this is not the case. Section 
283 expressly provides that if the suit mentioaod in that section 
is not brought, ths order shall be conclimve; aud it seems to us 
that the effect of this is, that the ordor gives the auction-pur- 
chaser a title as against the claimant, luilcsa it is sot aside by 
action, and an action for that purjrtoso can only bo brought within 
a, year. lu taking this view of the law, w« are, wo think, act­
ing in the spirit of the decision of the Privy Oouucil in the case 
of Sardhan Lai v. Amhika Pershail (1),

For these reasons we are of opinion that this appeal must 
be allowed, the decision of the Munsiff restored, aud the suit 
dismissed with costs in all the Courts,

A .  P .  i l p p e c i l  allomd,

(I) I. L. B„ IB Osilo,, 521 IL. B., 151, A,, 123,
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