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PRIVY COUNCIL.

GREGSON (Praiymer) », UDOY ADITYA DEB (DerennanT).
[On appeal from the High Court at Caleutta.]

Specific performunce—Contract—Disability 1o contract—Temporary disability
of Zemindar to contract, his estale being subject lo the provisions of dct VI
of 1876 (Chuiin Nugpur Encumbered Estates det), amended by Aot V of
1884—Fffect of continuance of transactions after the velease of his estais
from management under that Act,

1t is competent to a person, who has been, but is no longer, in a state of
disability, to take up snd earry en fransactions commenced while he was
under disability, in such o way as to bind himgelf es to the whole. He may
bo bound by a contract of which the terms are to be ascertained by what
passed whilst be was dizabled from contraoting,
~ The defendant’s ancestral zemindari was placed under management by an
order made under s 2 of Act VI of 1876, and he hecame incapable of
pontracting in reference to it. e, however, agreed with the plaintiff that
the latter should advance money on mortgage, and fake a lease of part of
the estate. Afterwards by an order, whether well founded or not at all
events effectively made, under s 12 as amended by Act V of 1884, he
was rostored to the possession of his estats, again acquiring the right to
eomtract about it.  Ho carried on the tronsastion with the plaintiffy retaining
the benefit of money peid by him, but in the end not completing,

Held, that he was bound by the contract, though its terms were to bo
ascertained by what had passed while he was disabled from contracting, and
that specific performance could be decreed againgt him, Whather his entering
into the contract wag against the policy of the Act, and whether the order under
g, 12 had or had not been made on good grounds, did not affect the question.

APpEAL from & decree (2nd December 1886) of the High Court,
reversing a decree (20th May 1885) of the Subordinate Judge of
Manbhum, and dismissing the appellant’s suit with costs,

This suit was brought by the appellant against the respondent,
the Zewindar of Patkum in the Manbhum District, for specific per-
formance of an agreement, of which the general terms were that the
latter was to accept from the former a loan of Rs. 40,000, paying
interest at 10 per cent., and, as security for the repayment, was
to execute a mortgage; also granting to Gregeon an 4fara of his
zemindari lands for nineteen years, vie., from 1889 to 1903,

The question now was whether negotiations to this effect com-
menced between the plaintiff and the defendant in the year 1884,
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1880 while the zemindari was under the management of the Deputy

m Commissioner of Manbhum, in virtue of Act VI of 1876, the

e, Chutia Nagpur Encumbered Estates Act, and intended to bring

Amfﬁ Dug, about the restoration of the defendant to the possession of his

‘ estate, could be insisted upon as a contraet and made the subject of

a decree for specific performance. The material provisions of the

Act VIof 1876, as amended by Act 'V of 1884, are stated in their
Lordships' judgment, as well as the facts giving rise to this suit.

The plaint stated that an agrecment had been entered into,

and that a petition for the release of thegzemindari had been

presented to the Deputy Commissioner of Manbhum on 5th Sep-

tember 1884. It also alleged that the defendant had orally agreed

with the plaintiff to make over to himethe right of digging lime-

stone and of levying dues on iron-smelting; and stated the times

when payment was to be made according to the agreement. The

plaintifi’s demand was that a decree should direct the defendant to

exceute to the'plaintiff an iare pottah, and to execute first a mort-

gage deed for Rs. 15,000, and; another mortgage deed for Rs. 25,000,

within three months from the date of the giving and receiving

the pottah and kubuliat; the decree also to award to the plaintiff

posseséion‘ in djara right of the Patkum zemindari, excepting

certain mouszas,

The defendant admifted by his written statement thoe fact of
his having agreed to lease his zemindari to the plaiwtiff, but
contended that he was not bound by his baving done so, for,
amongst others, the following reason: because, at the date of {he
agreement his estate was under managemont in accordance with
Act VI of 1876,and he was “legally” disqualified therchy to maks
that agreement. e denied having agreed to give the plaintilf
the right to dig limestone and levy dues on iron-smelters: and
declared his willingness to repay to the plaintiff, with interest,
ithe moneys paid to obtain the release of the estate, and also tlie
amount which the plaintiff had paid for the revenae,

Issues were fixed ralsing the questions of the competence of the
defendant to contract to grant the alleged lease; and whether or
not the defendant, by his subsequent conduct, had ratificd the
alleged agresmeut; also as to the facts relating to the limestone
and dues leviable,
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These were decided by the Subordinate Judge in favour of the 1889
plaintiff, aud o decree was made as follows — CREGION
That the suit Le decreed ; that the relief sought for in the plaint be gby
granted, viz, that in consideration of an advance of Rs 40,000 to be paid by Anrrya Dzs,
the plaintilf in two instalments, to the defendant, the lntter be and hereby is
directed to exscute in favour of the plaintiff a lease of the Patkum zemindari
ineluding the right to dig limestone for building purpeses, and 1o enjoy the
profits obtainable from lokarkar, For & period of nineteen years, in com.
pliance with the germa of the draft submiited by the deferdant for the
approval of the Depnty Commissioner of this District on the 5th September
Tast, as also to exeee the two mortgage bonds, as prayed in the demand
of judgment, and fwther that jmmediate possession of the sald zemindari,
under the operation of the said lense, be given to the plaintiff, and thet the
defendant do pay all the costgof the suit, with interest on the plaintiff's costs
at 6 per cent, per annum from the dute of the decree to that of realization,

On the defendant’s appeal the High Court (Wilson and
O’Kinealy, J7.) reversed that judgment and decree.

The principal grounds upon which the High Court proceeded
were in substance as follows:—That there was no sufficient
matorial before the Court to support & finding of a .concluded
agreement between the parties; that the defendant was, under
the provisions of the Chutia Nagpur Encumbered Estates Act,
incompetent to contract with reference to his estato; and that
the contract was of such a character thab the Court would not
decree specific performance of it.

" The suit was accordingly dismissed.
The plaintiff appealed to Her Majesty in Council,

Sir Horace Duwvey, Q.C, and Mr. R. V. Doyne, fur the appel-.
lant, argued that the judgment of the H1g11 Courb was wrong ;
because the contract to execute a mortgage and a lease of
the defendant’s estate, such execution %o Dbe after the release
of the estate by the manager, acting under the Chutia Nagpur
Encumbered Estates Act, 1876, did not fall within the mean-
ing of the 8rd section of that Act, specifying the disabilities
imposed, If, as had been the cage here, the Zethindar, after the
release of bis estate, and it had not buen eanfemplated that any-
thing would be done before such relence, Look ap the cigagement
and expressed himself willing to act upon it, he ratified it. There
" was nothing to prevent a ratification, That having been establish-
ed, there were no grounds why, in the exercise of due judicial
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discretion, a Court of Justice should Dhave refused to decrse
specific performance of the defendant’s contract, upon which the
plainiiff had acted in paying the money, the balance of the
schedule debt, and the current instalment of revenue, These
acts, added to the admissions and evidence, established the
agreoment to the effect stated in the plaint. But, even if the
evidence might fall short of this result, the appellant was en-
titled 1o have the contract specifically performpd according to
what might be held to be the true terms of it~

Mz, J. D. Mayne, for the respondent, contenged that the trans-
actions of September 1884, between the plaintiff and defen-
dant, on which the former relied to prowe the alleged contract,
and all the matters referred to in the petition of the 5th
September 1884, were null and void, by the operation of the
Enactment VI of 1876, That which was in itself null and void,
or so rendered by legislative enactment, was not susceptible of
ratification ; nor was there any evidence of a new agreement
after the 8th of October when the estate was released. What
the Act rendered void, with & view to preventing its taking place,
could not be ratified, or recogunized, or made to serve the purpose
of founding future proceedings. This was not a case where what
was done might be void under a statutory enactment as to some
purposes, and valid as to others; operative as regarded some
persons, and not as to others, The disabilities imposed by the
Act were express, and for an express purpose, to clear the estate
of liability. Pending the management there was to be no encum-
bering the estate afresh, yet here this was the very transaction
alleged to be enforcible. He referred, by way of illustrating this
part of this case, to In re Northumberland Avenue Iotel
Compomy (1), Hamillon v. Buckmaster (2). To separate the
evidence, as to what occurred before and whab after the release
of the estate, could not be effected so as to leave proof of any
clear agreement or transaction in which the intention of the
parties could be collected. The evidence, also, related to a
loan by way of mortgage which might be repaid the moment
it was made; & transaction of which specific performance would

(1) L. B, 33Ch D, 18, (@ LR, 3 Eq, 323
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not be decreed. Reference was made to Rogers v. Challis (1),
Sichel v. Mosenthal (2), Larios v. Bonany-y-Gurety (3). For
these reasons specidc performance could not be decreed, and to
them must be added that to decree it would be to coniravene the
declared policy of the law, Z.e., of the Chutia Nagpur Encumbered
Estates Act. It could hardly be allowed that a Zemindar should
obtain the release of his estate by the very means, which the
Act, with a vigw to its own operation, prohibited, adding to, or at
all events in nf\x\vay diminishing, the burdens on his estate.

Counsel for the appellant were not: called upon to reply.

Their Lordships’ judgment was afterwards delivered (14th
May) by

Lorp Hosmouse.—The plaintiff seeks specific performance of
on agreement under very peculiar circumstances, The agreement,
at frst oral, was afterwards reduced to writing. At that time the
defendant, who is the Zemindar of Patkum in Chota Nagpore,
was subject to the operation of Act VI of 1876, passed to relieve
the owners of encumbered estates in that district. The transac-
tions between him and the plaintiff were intended to release
him from that restraint, and had the effect of doing so. When
released he continued to deal with the plaintiff on the footing
of the agreement. And the question is whether he has thereby
rendered himself Hable toa decree for specific performance,

The defendant’s estate was put under management on his own
application in July 1879, He is a man in middle life and of at
least average mental capacity. But during the management he
was placed under legal disability, which continued until his estate
wag released in the year 1884, By September 1884 his debts,
which in 1879 were about Rs, 26,000, were reduced to Rs. 7,639.

The material provisions of Act VI of 1876, as amended by
Act V of 1884, with regard to property put under management
and its owners, are as follows: The manager is to ascertain the
debts and Habilities and to schedule them, and make a scheme for
discharging them outi of the surplus income, While the property
is under management the holder is made incapable of mortgag-
ing, charging, leasing, or alienating the same, and of entering

(1) 27 Beav, 175 (2) 30 Beav, 371.

@) L.R,562.0,846

227

1889
G rEGSON

(28
Unoy
Abirya DEg,



228

1889

GRrEGION

W
Unoy
Apirya DEB,

THR [NDIAN LAW REPORTS. [VOL. XV1I,

into any contract which may involve him in peenniary liability.
On payment of all the scheduled debts and liabilities, or if an
arrangoment is made for their satisfaction which is accepted by
the creditors and approved by the Commissioner, the holder is to
be restored to the possession and enjoyment of his property,

In the early part of the year 1884 the plaintiff and defendant
were in negotiation for a lease of the Patkum estate, by the latter
to the former, but it was not till the month of September that
the defendant would offer terms aeceptable to tI'e plaintiff, O
the 5th of that month the defendaut presenfed the following
petition to Mr. Clay, the Deputy Commissioner in the Encunber-
ed Estates Department :— ’

«Petition of Maharaj Udoy Aditya Deb, inhabitant of Ychagurh, Pergua-
nah Patkum, is to the following effect :—

«Tor the liquidation of my debts and for tho fmprovement of my csiate,
my sncestral zemindari, pergunnah Patkat, in zillah Manbluwm, is under
the management of the Encumberod Esintes Department under Aot VI of
1876, Considering that there would be a great improvement in my zemin-
dari if I let ont the same in {jarg to Mr. C. B. Grogson, I made a proposal
to grank that {jara settlement at o vent of Rs. 16,441-13-6, and to take a
loan of Rs. 40,000 within three months from this dale for the purpose of
discharging my liabilities to the makajuns. As the aforesaid Saheb Baha.
door agroed to these proposals, so, preparing a deaft of the ifura potiah,
determining In grant the fjera settloment to the aforesaid Suheb for o period
of ninstesn years from the beginning of the present year 1291 up to the yoar
1809, I have been filing it along with this petition ; and X pray that roceiv.
ing from the aforesnid Saheb Bahadoor the amount of iny liabilities in the
aceount of the Encumbered Tstates, you will kindly pass an ovder for re-
lenging the mehal from the management under Act VI. On the release of

"the aforesnid mehal from the Bnowmbered Rstatos wanngement I sholl

properly grant the potfud and voceive the hubuliat according 1o the dvaft
filed along with it, and separately exscute registered bonds, and roccive
Rs, 15,000 for the present. The money that will be deposited by the afore-
snid Saheb Dahadoor in the Encumbered Wstates Dupariment shull be eredit-
ed agninst the rent of the ifara mehal for the present year. IE on the
relense of the mehal I delay the granting of the éjare, then the afovesnid
8aheb Bahadoor shell bo able to take pessession of iho aforesaid mehal in
ifare vight and to get the potfuh executsd according to the draft filed along
with it, As the property is under the control of the Encumbered Hstatos
Department, I am now ingompetent lo grant the dfoveseid settloment, I thero.
fave proy that your worship will release the aforesaid mehal from tho control
of the Boeumbered Estutes Depurtment. The #ara potluh and kabuliot will
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have to be executed on stamped papers, and at that time I shall enter the 1889
boundaries in the same. At present a draft only being prepared, is filed

. . .. GREGSON
along with this petition, e
Maragas Upoy Avytya Des.” Unoy
% The 21st Bhadro 12917 AprTrA DEB.

The draft lease filed with the petition specified a number of
particulars with respect both to the loan of Rs. 40,000 and to the
. demised property, and to the payments by the lessee, which it is
not necessary newv to mention. And it contained the following
stipulation :—“C}ﬁxceph the land fit for indigo cultivation you shall
not be able to také any settlement or 4jara of any lands within
the #jare mehal from any tenants, and especially from Birinchi
Narain, and if you take it I shall not be bound by this potiah.”

The draft lease was cgmmunicated to the plaintiff, who, on the
9th September, objected that it omitted certain stipulations relat-
ing to limestone and to iron-smelters. On this point .there is
dispute between the parties. It is not of any great importance,
norif it were decided against the plaintiff would it impair his right
to have the rest of the agreement performed.,” The High Court
have expressed no opinion which of the parties is right on this
point. The Subordinate Judge has found in favour of the plain-
tiff, and no reason for disputing his opinion has been assigned.

On the 10th September the plaintiff paid into the Collector-
ate Treasury the sum of Rs. 7,639-5-10, and got™ a receipt as
follows -—

“ By whom broaght. On what account. Amount.

. Rs, A.P.
Mr. C. B. Gregson, | On the proposal to take an fare of
throagh pergunnah Patkum, according to the
Anund Chunder Roy.| prayer of the Zemindar of the afore-
‘| said pergunnah, and under the order
of the Comumigsioner, deposited on
account of (illegible) estate for the
purpose of releasing the aforesaid
mehal from the control of the en-
cumbered estates .. w | 7,639 510

. Total Rs. | 7639 510

¢ Examined and entered,

'T. CHATTERS, 4 ccountant.
< (Illegible) Sinon, Treasurer.”
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1889 On the 15ih September the sub-manager reported to the
Gruason  Deputy Commissioner as follows :—
Yy ‘ * Daled PuruLis,

ADI'EYD:%EB “gm, The 15th Septernber 1884,

T have the honour to report for your information that Mr. Grogsoy
lieving deposited Rs. 7,639-5-10 for releasing the Patkwin Bnonmbored Estate
from attachment under Act VI of 1876, ull the scheduled debls have been
puid off, and that from the balance still at crodit of the estate, tle law
charges and other management charges still due by thet state can be easily
paid. It is therefore not necessary to apply Lo Comnisioner's sunclion to
release of the estath.”

The Deputy Commissioner, however, thought that it wag
necessary to obtain the Commissioner’s sanction, and ho applied
for it on the same day, stating the «circumstances as stated
to him by the sub-manager. The formal order for release, which
is not in the record, was not made until the 8th Qctober,

Tt is contended by the plaintiff that on and after the 15th
September the defendant was freed from the operation of the
Act, and that in the whole of his subsequent action with refer-
ence to the agreement he must be taken to have been sud Jueds,
So far as regards the question whether tho agreement has beon
validated or called into action so as'te bind the delondants, thejy
Lordships think it wakes little difference which of the two dates
18 taken as the date of emancipation. Bub the personal position
of the defendant bears on another portion of the case, viz, whether
such an agreement as this is the proper subject of a decree for
specific performance against a person so situated. The High
Court have thought thatitis not, and tho correctness of thejr
opinion is challenged in this appeal. Their Lordships cortainly
thiuk that there is nothing in the transactions themselves to
operate as a release of the estate. The scheduled debts wore
not paid ; they were only transferred to another ereditor, and the
transfer was coupled with an agreement for a fresh loan by which
the defendant was loaded with debt more heavily than in 1879
when he sought the beuefit of the Act. It is a matter of wonder
to their Lordships that any order for release shonld have boon -
made under such circumstances ; but ab all events they are cloar

that the defendant was not sué jJuris until the order was
made,
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Retavoing to the narrative of transactions between the parties, 1889
we find a considerable amounnt of correspondence, oral and written T Gnnasoy
after the 15th Seplember Hach deals with the other on the - b o
footing that the agreement is valid aund binding. On the 8rd Apirra Des.
October the defendant wrote to the plaintiff requesting him to pay
the cnrrent instalment of revenue, Rs. 633-9-8, and the plaintiff
did pay that sum on the 6th, The defendant never offered to repay
that sum nor the lau gor sum paid to meet the scheduled debts.

On the 12th hn?}vember five weeks after the formal release of

{the estate, the defeg\‘dant wrote on the subject of Birinchi Narain.
- It has been seen that in the draft lease he stipulated that the
plaintiff should not acquire Birinchi’s interest in the property ; and
both the written correspondence and the oral evidence of the
plaintiff show that he attached great importance to that matter.
In point of fact the plaiutiff had received a lease from Birinchi
before the defendant presented his pemtwn of the 5th September
and the defendant kuew all abous it. In his letters previous to the
8th October he recms more than once to the requisition that
Birinchi's lease to the plaintiff shall be cancelled as a condition
of the defendant executing his lease to the plaintiff. On the 12th
.November he wrote to Anund Roy, the plaintiff’s agent, thus 1—

“ £ tho Snhoeb hns come back Lrom Caleutta, please speak to him and get
the poitah of Birinchi Narain Aditys Babao returned. When this iz done, I
will go to Purulin, and I shall have no objection to register it. Before this,
my only condition (Zh, objection) was that the potlal of Birinchi Narain
Aditya Baboo shonld be returned, and I still hold o tl}is condition, Afier theso
matters are settled, you will write to me in reply, and on thai I will go and |

get it registered. Settle the matter and wute to me inreply.
 The 28th Karticl 12017

. The plaintiff answered this on the 18th November t—

“ Yesterday 1 oame here from Caloutta, The {jara settlement that wag made
~ with Bivinchi Narain Aditys Baboo has been concelled, I am now sending
you the pallki and hearcrs, and hope that you will without dela,y come to this
_ place and ﬁmsh the exeontion, &e.”

o Itis not suggested that Birinchi’s leass was not cancelled as

stated in this Ietter. ‘
The negotiations still went on, the plaintiff urging performance
_ of the agreement, the defendant making excuses but always treat-
. ing the agreement as a subsisting one. On the 30th November
18
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1389 he wrote to his own agent, but for the purpose of communicating
mwith the plaintiff, excusing himself for not having gone to
Purulia to execute the lease, asking that the plaintiff would
: UDDY

ADpiTxA DiB, come to the dofendant’s residence, and adding “I will surely
execute the instrument, I have mo objection,” with wote
assurances to the same effect. On the ‘4th December he wrote
requeating an advance of the whole loan at once, “albeit it hag
been arvanged that the Rs. 40,000  should 1}41 taken in two
instalments.” Not long after this the plamtlf?‘ became convineed
that the defendant was trifling with him, £ad cominenced the

present suit. ‘

Tn support of the decree of the on'h Court, which reversed that
of the Subordinate Judge and dismissed the suit, Mr. Mayne first
argued that the transactions of September were wholly' void as
‘against ‘the defendant; and then that what is wholly void cannot
be validated, But the answer is that such an argument does not
meet the facts of this case. It.is quite competent to a person
emerging from a state of disability t¢ take up and carry on trans-
actions commenced while Lie was under disability in such a way as
to bind himself as to the whole, The present defendant has done
that and more than that. Not only has he taken and, up to'the
time of suit and for aught that appears till now, retained the bene-
fit, of the plaintiff's payments, but he has since the 8th Qctober

1884 exacted from the plaintiff a part of the consideration which
was to move from him, At the defendant’s instance the plaintiff
" has given up the lease that he had obtained from Birinchi Narain,
nor is it possible for the defendant to replace the plaintiff in his
former position. The defendant therefore is'clearly bound by the
contract, though its terms are to be ascértained by what passed
when he was disabled from contracting.
- Then it is contended that, though the contract may be binding
" specific performance is not the proper remedy, and that on tio
grounds: First, because it is a contract for mortgage. But it'is
alsé a contract for & lease, and the two parts aro easily separable.
‘Sofar as the plaintiff is concerned, he i bound, if he asks for the
lease, to' grant the loan. And he is willing to do that, but he is
also willing to take the lease without insisting on the loan, It is
true that it would be an idle thing to compel the defendant to
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receive aloan which, there being no contract to the contrary, he 1889
might repay at once, or on reasonable notice. But if he wishes ™ Grzason
%o bo released from that part of the contraot, it will not be catried ;%
into effect by the Court. Aprrya Dea,
. The second reason alleged for not awarding specific performance
is that the contract is against the policy of the Encumbered
Estates Act; and on this point their Lordships confess to having
felt much difﬁcv»,lty, owing to the very peculiar circumstances of
the case. But a,\\er careful consideration thoy think that they
must not jlook beyond the order of the 8th October 1884, They
have before intimated that the order is diffienlt to reconcile with
the policy, or indeed thh the literal terms, of the Act. Bus,
SJactum varlek, the Commmswner was acting within his jurisdiction,
and his order is not undex yeview. By it the estate was in fact
released from management; and it must be taken that its owner
then became as free fo manage his atfairs as any other man. He
has used his freedom to adopt the documents of the 5th Septeus-
ber 1884 as binding on himself, and he must now be compelled
to act according to their tenor.
In thelr Loxdslnps judgment the High Court should have
dismissed with costs the appeal from the Subordinate J udge ; and
that decree should now be made. If the pla,mblff dosires to have
an account of the profits of the property during the time he has been
kept out of possession, he has a yight to that, he on his part
accounbmg for the rents which would have been duc from him.
The respondent must pay the costs of this appeal. Their Lord-
ships will humbly advise Her Majesty accordingly.

Appeal allowed.
Solicitors for the appellant: Messrs. Slaughter and Colgrave
Selicitors for the respondents Messts, . L. Wilson & Co,
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