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July 16,

THE INDIAN LAW REPORTS, [VOL. Xy11

Before Mr. Justice Prinsep and My, Justics Hill,

CHOWDTRY JOGESSUR MULLICK AND OTnubs, soNs ARD wusms qp
CrowpuRy JavMes0y MULLICK, DRCEASED (bavE Derexpast No, 4) 4
KIBTTER MOHUN PAL (PLAINTIFF) AND o3HIRS (Dzzmmm)f

Sale for arreurs of Revenne—~Act XI of 1859, 85 10, 11, 28, B3, 54 qyg
Sched. A—Rights of purchaser of share of cslate admitled {o spani)
vogistration wnder 8,10 and 11 of Act—~Rights of morigages of shar
against purchaset.

Thove is & glear distinction between tho rights acquived vader g, 53 gng

ander 5. 54 of Aot X1 of 1859, Under the former sec&ion the ferms of tlo
certifiento given under Sched, 4 are limited, and 2 purchaser under that section
acquires the estate snbject to all encumbrances ewisting af the lime of sal,
whether creatod before av after the defanit, and even upto the date of thé
sule ; but theve is no such limitation to the terms of a certifiente giveﬁ to
a purchescr wader s B4, and il encumbrances oreated ofter the date oy
which & purchase under that seotion {akes effect, that is, after the daty
on which the default was commitied, aro void.
A share of a taluk admtitted to special registration, under ss. 10 and 11
of Act XI of 1859, was ndvertised for sale under that Act in defauls of
peywent of the Juae Tist of Govermment revenue, On the 25th July the
vecorded sharer mortgeged his interests in that share to the plaintiff, The
sale taok place on the 26th September, and tha ghave was purchased by the défen-
dant who obiained a sale-certifieate in due forn: under the Act ‘declaring, in
sccordance with 4, 28, that bis title zeetued from the 20th June the day
after the latest date allowed for payment of the Juno kist: Hald, that the
mortgege was of 1o efféel ag an encumbeance wader 8, 54 of the Act,

TS was & suib on a mortgage bond executed in favour of the
plaintitf on 25th July 1884 by defendants Nos, 1 and 3, Russick
Chand Masanta, one of the sons of Koer Narain Masants, and
Thakurmoni the widow of Uman Chand Masanta, another of his
sons. Koer Narain died, leaving five sons, Prem Chand, Arun
Chand, Uman Chand, the defendant Russick Chand, and the
defendant No, 2, Jibun Chand, who were all co-sharers in the
ancesbral proporty left by their father, and of whom Jibun Chand
was & minor st the date of the mortgage. Of the mortgaged
property, a 5 aunas 6 gundas 2 cowries 2 krants’ share, bearing

% Appenl from Appeflate Decroe Ne. 1707 of 1888, against the decrce of
L. Towas, Baq., Judge of Midnapore, dated the 25th of June 1868, affirm-
ing the decree of Babao Dwarke Nath Bhuttacharjee, Subordinate Judge of
Midnapore, doted the 16th of August 1887
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a revenue of Rs, 820-9-3, formed tha taluk of the defendants
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Nos. 1, 2 and 8. The mortgage was made in order to raise growpary

money to defray the instalments of Government revenue due in
March and June 1884, in consequence of non-payment of which
the estate of the mortgagors and their co-sharers was advertised
for sale. The March instalment of revenuc was paid, but that
estate was sold for the June instalment, and was purchased on
26th September 1884 by Janmejoy Mullick, the father of the
other defendants, The sale certificate was in the form given
in Appendix A to Act XI of 1859, and, in accordance with s 28
of that Act, the certificate declared that the title of the pur-
chaser accrued from 29th June, the day after the latest date
allowed for payment of the June instalment of revenue,

Various defences were raised, the only one of which material to
this report was, that the purchase at the sale for arrears of revenue
by the father of the Mullick defendants was not subject to the
plaintiff's alleged mortgage lien, This question was argued for
the first time before the Judge, whose decision upon it was as
follows +—~

“There remaing the last and most important question taken, vis, was
Joanmejoy Mullick's purchese free of the encumbrance created by this
mortgage T His purchase took effect before the date of the mortgage
Beotion 28 says that on the sale becoming final and conclusive, the Colleator
is to give the purchaser a cestificate of titlain the form preseribed in
Sched. 4 of the Aect, and this is to ba sufficiont evidence of the estate or
share sold being vested in the purchaser from the date specified, That
date s in the prosent case the 29th June, Plaintiff did not lend his money
or get his mortgage from defaulting proprietors until the 25th July. There
had been alresdy default in the March Fisf, and tha 25th July was fized
for the sale in consequence. There had also been default in the June bist,
the latest day fov psyment of that %dst being the 28th June. By the money
borrowed from plaintiff the March Zis¢t was saved, buf not so the June
Kist, The auction purchase was one regulated by 8. 54 of the Act, The
question is, was plaintiff's mortgage sn encumbrence within the meaning
of thatsection? Section 63, I think, throws some light on this. The pur-
chasers therein mentioned are subject to certain disedvantages; they aequire
the estate subject to all encumbrances “existing at the time of sale.,” Then
8. 54, which applies to Janmejoy Mullick's purchase, lnys down that he
acquives his share subject to all eneumbrances ; it does not repest the words
“cxisting at the time of sale,’ but they are probably io be understood,
The sale certificate given to both kinds of purchasers (those under s 53 and
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8, B4} would bs in the same form. There is, in fat, only one form, viz,
that in Appendiz A to the Act, so that in the case of a purcheser under g, 53
although his purchase would take effect on the day affer the latest doy for
payment, he would acquire subject to subsequent encumbrances createq
between the last day of the payment snd the time of sale, Why should
not the case be the seme with a purcheser under & 517 liig ouly the
form of the sale eortificete which is relied on by him; yeb a purchage
ugder . 53, getting exactly the same kind of oertificate, ig still subject to
encumbrances created before the time of sala, It is true, of course, that i1,
words “ existing ot the time of sele” do nut cceur in 8, 64, and hence I ay
by no means certain that my cnnstructxon ig the right one No. pxecedentg
howaver, huvmv been guoted on the point, T'am leftto my own regourees,
and, for the rcagons given above, 1 think I ought fo decide the question ip
the plamt;ﬁ”’s favour, The appeal is therefore dismissed with costs,”

TFrow this decision the Mullick defendants appealed,

Baboo Rash Belari Ghose and Baboo Ashulosh Mookerjee for
the appellants.

Baboo Umakali Mookerjee for the respondent,

The judgment of the Court (Prinser and Hiun, J.J) was as
follows :—

The question. raised in this appeal relates to the construction:
of 5. 54 of the Revenuc Sale Law (Act XTI of 1859). A share
ddmitted to special registry under ss. 10 and 11 was advertised
for sale for arrears of lGovernment revenue for the ‘Ju'ne fiat,
Subsequent to the default and before the sale, the recorded
sharer mortgaged his interests in that share, The question befors
us, therefore, is : what are the vights under this mortgago as againgt
the purchaser at the subsequent sale for arvears of revenne ?

Section 54 declares that in a sale of this description “the
purchaser shall acquire the share or shares “subject to all encum-
brances, and shall not acquire any rights which were not possessed
by the previous owner orowners,” The certificate granted tosucha
purchaser is by: s. 28 declared to be a certificate in the form presexibe
ed in Sched. 4, and this form declares that the purchase under
Which the title acerues takes effect on a date which is the day after
that fixed for the Jast day of payment, that is to say, the day
on which the estate fell into default by failure of the shaver to.
pay his share of the Glovernment revenue. It would seem clear,
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therefore, that any encumbrance, such as the mortgage now before
us, created after what is declaved to be the date on which the
title under a purchase for arrears of revenue takes effect, would
be null and void. -But much argument, both here and in the
Courts below, has been directed to the terms of s 53, and it is
contended that those terms apply equally to s, 54, although that
section is expressed differently and in language not necessarily
conveying the same wmeaning, A purchaser within the terms
of s 53, not being the purchaser of a share admitted to special
registration, is decl%red entitled to acquire the estate subject to
all the encumbrances ©existing at the time of sale.” The words
“ pxisting ab the time of sale” do not appear in s 54. To hold
that the two sections confer the same rights on different kinds
of purchasers would be fo assume that the-Legislature uninten-
tionally omitted those wovds in s. 54, or that they ave redundant
ins 53. This we cannot do. It is clear that, in order to give
effect to the law, a distinction must be drawn from the-oniission
of these words in s 54.. The Legislature appears to have
directed that, ordinarily by reason of a certificate in terms of
Sched. 4, all eocumbrances created after the date on which
a purchase takes effect, that is to say, created after the date on
which the default was committed, are void; but that, under the
circumstances described in s 53, the terms of that certificate
shall be limited, and a purchaser under s 53 will acquire the
estate subject to all encumbrances existing at the time of “sale
whether created before or after the default, and even up to the
date of the sale. It is unnecessary for us to do more than point
to the injury which might be done to the property of other sharers
if the owner of a share admifted to special }‘egistra,tipn were
allowed, subsequeﬁt, to default in payment of reveuue, to creétg
encumbrances which would bind his share after it passed into
the hands of the purchaser, The encumbrance, if a valid en-
cambrange, would necessarily diminish the price bid for the share,
go as in all' probability to make it less than the amount of
revenue in arrear, The entive estate, including the shares of
“other recorded sharers, would then be liable fo sale, and thus to
save an cncumbrance created by a defanlting share after the
default, the property of other sharers. who had paid their portion
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1889 of Clovernment revenue would become liable. The veay]s would
Cnowoany Pe that the encumbrance on the share would become g burden
ff}ggﬁiﬁgﬁ an the entire estate. It was pz:ob'ably t'o avoid such an Mjustice

v. that the terms of s 54, as distinct from s, 53, were enagted
1}3’?2;};2“ One of the principal objects of Act XI of 1859, which was to give;

oL yelief to co-sharers who had protected their rights by Special

registration, would be frustrated if such an opportunity weye
given to a defaulting co-shaver. We are, therefore, of opinion
that there is & clear distinction hetween rights acquired ndey
s 53 and ander s, 54, and that in the preaentncase the mortgage
which was created after the last day of payment, that is tq 88y,
the date of default in payment of Government revenue, was of
o effect as against the purchixser at o revenue sale which snhse.
quently took place. The orders of the lower Courts will, therefore,
be set aside, and the plaintiff’s suit diswissed. The defendants
will be entitled to costs hoth in this Court and in the lower Courts,

LY. W, Appeal allowed,

Before Mr, Justice Toltenham and My, Jusiice Ghose.

1889  LAL MOHUN CHOWDHURL (Jupameyr-nesror) v NUNU MOHAMED
July 17, TALUKDAR (AUCIION-DURCHASER) AND OTHERS (DEORLE-HOLDERS).#

Sule in execution of dacreg=Ditparaging vemarks by bystanders or purchasera
other thon the deerce-kolder—Irregularily—Pracfice regurding sules in
emecublon of decrees—Adjournment of sale—Civil Procedure Code (dot
XIV of 1882), 83, 331 and 291,

Disparaging romarks made by bystanders or by purchasers at an execu-
tion-sale othier than the decrec-holder do not constitute such an irvegulurity
a8 {8 contemplated by 5. 811 of the Code of Civil Procedure,

Gunga Nerain Gupta v, Anmunda Mogee Burroanse (1) followed ; Woopen-
dro Nath Sircar v. .Brojendroo}mth Mundle (2) wnd Rukbines Bullubk v,
Brofonath Bivear (3) distinguished,

It is tho practice of the Courts under tho Rules of the High Comt, which
have the foreo of law, to place all proporties intended for gule in excoution
of deorees on & list, and to procesd with tha sules from day to day, com.

 Appenl from Order No. 125 of 1889, azainst the order of Baboo Nil
Madhub Mookerjee, Mungiff of Thakurgao, dated the 20th of January 1889,

(1) 12 C. L, B,, 404, (9 1. L. R 7 Calo,, 346 ; 9 00 Lu B, 268
@) L L. R, 6 Cele., 308,



