122

1889
ToONEY
DA
BaMa §AHL

P O%
1889
Mareh 27
and 29,
Moy 14,

THE INDIAN LAW REPORTS, [VOL. XviL.

We may, with reference to the principle to which we have jush
referred, that when considerations relating to the person with
whom a man is willing to contract, as, if personal relationg
between the parties, or the personal condition or qualificationg
of the promisee, form an element or may fairly be supposed 4o
have done so in the entering into of the contraet, mentioy N
passage in Vice-Chancellor Wood’s judgment in the case of
Stevens v. Benwimg (1), at pp. 175-6. In this case we limjt
ourselves to the proposition that this contract cannot be cop.
strned as one which was entered into save with reference to
the person, qualifications, status, and position pf the Baboos of
the concern of which they had charge. Therefore, we hold that
neither by importation into the agreement, nor by any equitable
principle, is the plaintiff entitled to sue,in this case in bis own
name as for a breach of contract,
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Hindu low—Will—CQonstruction of will of Hindu testator—DLower fo adopt
conferved on testator’s widow ended on estale vesting iu his son's widoyw-—
Gift of bengficial inderest, ‘

Ona claim by the childrén of the testator's daughter, as agninst his
brother's son, held that the testator's direction to his executor (who wag
his elder brother), to make over whatever remained of his estate, after
payment of debts, to his, the testator’s, son (“when he comes of age")
had the effect of a gift to that son operating ab theb time; and thai the
words in the willy *if my minor son dies,” meant, in order to be consistent

with the above, “dics helore attaining full age” o

On the death of the festator's son, after altaining full nge and Jeaving

8 widow, the testator's widow, although empowered by tho will to adopt

if the testator’s son should die without son or daughter (which he did) .

conld not exereise this power after the estate had, consequently upon the

son's death, vested in his widow for her widow's estate,

¥ Present: Lond Hopaowse, Lonp Macwaaures, and Sin' B, Oovow,

(1) 1K andJ, 168.
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Thayammal v. Venkatarama Aiyan (1) veferred to and followed.

The testator’s son, having suceeeded to the estate under the above provi.
gions, himself made his will, whereby he directed that ¥ his cousin brother”
(the defendant above-mentioned), on attaining £ull age, * becoming dakhil-
far of my share as well ag the shares of my elder uncle,” should maintain
his, the testator’s, mother and widow.

Held, that this was not an absolute gift of the beneficial iuterest, and that
the claim of the ghildren of the daughter of the parent testator was valid,

ArrEAL from a decree (7th March 1886) of the High Court,
which reversed a decree (10th September 1884) of the Second
Subordinate Judge of the District of the 24-Pergunnahs. *

The present questlons related to the construction of two wills,
The suit was for a declaration that the plaintiffs, minors suing
by their mother, were en’cltled as heirs to the whole estate of
the late Kalichurn Chatbex;z only son of the late Madhub
Chunder, whose daughter, Thakomoni, having been married to one
Jogesh Chunder Mulerji, was the mother who now sued on behalf
of her children. Madhub Chunder died-in 1845, having been
joint with his elder brother, Anund Chunder, who died in 1850,
leaving a son, the defendant Tarachurn and a widow Pearimoni,
also a defendant. Madhub Chunder by his will, of which his
elder brother Anund Chunder was appointed executor, gave &
half share in his estate, in case his son Kalichurmn should die a
minor and wilhout issue, to the son of his daughter, if she should
have one; and the other half to Anund Chunder’s son, Tara-
churn, He also gave to his widow a power of adoption to be
exercised in events which however did not occur,

At an earlier stage it was determined, and was not now dis-
puted, that Tarachurn was born before the death of Madhub
Chunder. Kalichurn attained full age in 1850, when he, along
with his unele's widow Pearimoni, took the management of the
family property. Three years later, in 1854, he died without
issue, but leaving a widow Matangini, & minor, He had made
g will, dated 14th December 1853, providing as to Tarachurn’s
becoming daklilkar, and directing the adoption of one of the
sons of the latter, in certain cirenmstances, by Matangivi; which
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provision occasioned some of the doubts in the construction of

the document.
(1) LR, 141 A 67 L L R IOM.Ld 205
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.Both the wills é,ppear in their Lordships’ judgmeant,
The plaintiffs’ case was that they were entitled to their shareg

(}'HALTLRJI upon a partition by right of inheritance. Tarachurn, in hj
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defence, relied upon the wills as negativing the claim. He gl
set up a surrender to himself by Kalichurn’s widow of her estate,
and adverse possession beyond the period of limitation,

The Second Subordinate Judge held that, under the will of
Kalichurn, the defendant had a life estate in his property, ang
that the plaintiffs’ title would not accrue till his death.

On the plaiutiffs’ appeal to the High Court, a Divisional Bench
(Prinsep and Trevelyan, J.J.) reversed this decision, being of
opinion that the plaintiffs’ title as heir was not affected by any.
thing in the will either of Madhub_or of Kalichurn, or by sur-
render or by adverse possession.

That part of the judgment, which bears upon the only questions
to be disposed of on this appesl, was as follows :—

“Madhub’s will may be shortly described in the following
terms:—After appointing his elder brother Avnund to be hig
executor, ~and making provision for payment of his debts and
certain expenses connected with his family, it provides that his
widow should receive a certain sum as majntenance, Anund wag
appointed to manage the estate as heretofore, until the testator’s
minor son Kalichurn attained majority, when Anund is directed
to account to him. Permission to his widow to adopt with the
consent of Anund is given, if Kalichurn should die without issue,
In the event of Kalichurn dying, it is provided that if Thakomoni, -
his daughter, should be married and give birth to a son, then on
that son attaining majority, he should receive one-half of the
testator’s estate, the other half go{ng to Anund’s son, and in the
event of her dying without a son, she would receive maintenance.”

In regard to the will of Kalichurn, the Judges expressed the
following opinion - :

“On Tarachurn attaining majority, it was further provided that

he should become dakhilkar of the entire estate, including both

his own and Kalichurn's share. The testator's widow is directed

to adopt a son of Tarachurn, or, in the event of Tarachurn having

1o son, to adopt a suitable person. The testator’s wish is express-
ed that the property should remain joint; that hisiwidow should
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live with the family; and that, if there should be any disagree-

ment apd she should live in her own father's house, she should

receive maintenance, In the event of her not making an adop-
tion, it is provided that she should bave no concern with, or right
to, the goods and propertleg ; but inasmuch as no term is specified
within which she was to adopt, this stipulation would have no
effect until she became physically incapable of adopting, There
is nothing in the will to show any intention on the part of the
testator to disinherit his widow, The only portion of the will
bearing in that direction, as has been already pointed out, relates

“to her receiving mailltenance in a certain sum in the cvent of her
finding it necessary to leave the family house and reside with hep
father, and on her failure to adept, which, for reasons stated, is
inoperative. "

“The object of the testator in giving her maintenance only
in the event of her leaving his house, was not to disinberit hor
but to ensure that the property should remain joint.

“The will declares that ‘ he who will be heir for the time
‘being will jointly comtinue in possession of all the aforesaid

.- properties with his co-sharers’ Looking at the general schieme
of the will, we think that the widow would be included in
the term ‘ heir for the time being.

- “In our opinion, therefore,on the death of Kalichurn, his
-minor widow becatne entitled to his estate, which was to be under
‘the management, first, of his step-mother Srimati Debi,and then

on his attaining majority, of the senior male meémber Kalichum ;
that 4 son was to be adopted, but that no provision was made for
‘the inheritance in the event of failure to make this adoption.”

Tarachurn appealed to Her Majesty in Conncil.

Mr. 7. H, Cowie, Q.C., and Mr, R, V. Doyne, for the appellant,
argued that he took an estate for his own benefit in Kalichurn’s half
of the joint family property, liable only to be defeated in case of an
adoption by Matangini, in accordance with the power given to her
by her husband’s will. The appellant did not take as a mere trustee
forher and the heirs of Kalichurn, He was,in the event that had
‘ocourred, entitled to one-half of Madhub Chunder’s estate, under
his will, and that this was so, was confirmed by the will of Kali-
<hurn and the expressions used in it
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Mr. J. D. Mayne, for the vespondents, argued thet the High

Taragropy Cowrt had correctly construed the wills of Madhub Chinder and
O“”“““ Ralichurn.

SUan
CHUNDER

MuggRal

My, 7. H. Cowie, Q.0, rephed claiming in the end that gy,

High Court ought not to have made Tarachurn liable for ¢,
costs of the suit.

Afterwards, on 14th May, their Lordship® judgmens Wag
delivered by

Sie R Covem~The appellant (one of the defondants n the
suit) is the son of Awund Chonder, who"died in 1850, Tpe
respondents (the plaintiffs in the suit) are the grandioms of
Madhub Chunder, the brother of Anund. He died on the 14}
October 1845, Madhub Chunder had a son, Kalichura, why
died on the 28vd Qctober 1853, after abtaining majority,’ ahd A
daughter, Thakomoni, the mother of the respondents. Kali.
churn left a widow, Matangini, who died on the 2Ist December
1879. The property in suit is the share of Madhub in the joing
property of himself and Anund, and the respondents are entitled
to it by inheritance if it is not disposed of by the will of Madhub,
which was made shortly before his death, or by the will of Kali-
churn, by virtue of one or the other of which the appellant
claimed to be entitled to the property. It was not disputed that
the will of Kalichurn was genuine, and Madhub's was found to be
g0 by both the lower Courts, The only -questions in-this appesl
are the constructions of these wills.

The will of Madhub addressed to his brother Anund, after
stating that he had a half share in their joint property, and
giving directions for the payment of debts and the maintenance
of his wife and son and daughter, and the education of the son
and other matters, says: * God forbid, but if my minor son should
die and my daugther should get married and a grandson be
born, then on the said grandson's attaining majority youwill
give him half of my share, whatever it may be, and give half to
your son ¢ God forbid, but if she having no son hecomes a wxdow,
then you will pay her Rs. 4 4 mouth for maintenance. You shall
perform the Sharodia (Durga) puja, srads of parents and others,
and pay perquisites and presents to the spiritual guide and family
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priest according to the circumstances and your semse: God
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forbid, if you die before my son and daughter attain majority, 7 pnemony

then you may appoint attorney whomsoever you may think fit,
You shall account for and make over whatever remains of the
estate after payment of debts to my sou when he comes of age.
If you be of opinion that my half share sheuld be sold and
C'ompany's papers should be purchased (with the proceeds), you
may sell it for its proper value, Further, if my only son dies
before he gets children, my wife may, with your consent, adopt
ason” It has been found by the High Court, and is not now
disputed, that Tarachurn was born before the date of this will.

The divection to make over the estate to the son when he
comes of age has the affect of & gift to him to take effect at that
time, and the words, “ If my minor son dies,” in order to be consis-
tent with that, must mean dies during minority, On the son’s
death after coming of age leaving Matangini, his widow, Madhub
Chunder’s wife would not have power to adopt a son, the estate
of Kalichurn having become vested in his widow,—Thayemmal
v. Venkatarama Aigan (1),

The will of Kalichurn is now to be considered, as, if the
appellant has any title to the property, it must be under that.
In the official translation of it in the Record of Proceedings it
is said in several places to be tornand illegible, and it was agreed
before their Lordships that the statement of it in the judgment
of the Subordinate Judge should be taken as correet. This

is as follows (the figures 1, 2, &c., being inserted by the -

Judge) 1 :

“The testator after deseribing the properties standing swanami and bena-
i and in possession and out of it, and stating that his father, Madhub, and
Madhub's elder brother, Anund, bad jointly aequived them with their own

'ea‘xrnings, and were in joint possession and enjoymnent (dakhal vege) thereof;
and were performing the ceremonies ond maintaining the family with
the profits and their own earnings, saysin the will: *As my younger
uncle died, leaving no issue or widow, in 1248, doring the lifetime of
my fathec and the elder uncls, they remained in possession (or were pose
sesgors, dakhilkars) of all the estate. In the meantime, throughthe influence
"of evil atars, they become heavily involved in debts, and before they were all
paid off, my father died in Assin 1252, I was then a minor, and my mother,

(1) L B, 14 1. A, 67 ; 1. L. B, 10 Mad,, 205.
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Srimaii Debi, was my guardion in luw Cowrts under the guidonce of my eldey
uncle, who (with his own earniugs aud the profits of the estate, parformed
the ceremonies and malntained the family, myself and my mather, og be-
forg, and paid off a large proportion of the debts) died in Srabun 1257,
leaving his minor son, Tarachurn Chatterji, end my aunl, hig widow, ag
hie heirs,. The said aunt, through evil advice of bad men, being about to
divide the properties, I, on attaining my majority in 1287, made statements in
ome Courts with regard to some of the properties as if they were my
father’s self.acquired and exclusive properties, with o view o prevens
the-threatened division (or partition), and, taking upon myself the payment
of debts due to some of the creditors, made arrangements with them, and. am
gradually, paying them off, But, in [fact, maintainifig thoso properties,
debts, and dues still joint, T am in joint possession (dalhilkar) of the
whole estate in conjunction with my ssid annt, and am performing the
ceremonies and maintaining the family, Butel ain so serionsly il now
that my life i3 despaired of, and man i mortal and life is uncevtain, I,
therefore, deem it proper to make a will of the properties that will fall g0

my share, 8o laying down theso rules I make my will, thut (as) eve this

my wother was my guardian according to the anumati-patra of my mother
and my elder uncle’s conseat, (1) I appoint my mother {step) the exceutrix

of my said whole estate. Solong ds my cousin brother Tarachurn does

not attain majority, my mother, in conjunction with my aunt, shall main-
toin and protect my minor wife, Matangini Debi, and perform the ceremonies
and maintein the fataily as before, pay off the creditors' debts, conduct
the lawsoits already pending in Courts or to be instituted hercafter, file
documents, pay debts howsoever inonrved, toke back documents and realize
dnes, {2) Afterwards on attaining majority, my cousin brother, Tarachurn,
hecoming possessor (dekhilkar) of tmy shave s well gs the share of my elder
uncle, shall maintainmy mother and wife, (3) Further, I, being the only
gon of my father, i is provided in his said anwmati-patra that if I die
before the birth of any dissue, my mother shall adopt @ son according to
Rhastras, If ‘wmy mother does adopt a son, well and good; otherwise on
attaining majority my wife shall adopt ona of Tatnchur's song, ond shall
pass her time (lifo) under the kurlaship (management and protection) of
Torachurn. God forbid, if Tarachurn does not get issues, then she may
adopt & son of somebody else fit for the purpose, (4) When the ijmali
properties have not hitherto been partitioned, they shall remain joint (5)
And gave ond exeepl turuf Bolpukhuria chuok lands purcliased in anction,
nobody shall have power to dispose of amy olher property by morigagp,
gift, or sale. () Tho heir for the time being shall remain in possession
(dakhilkar) of the afovesnid wholo estate jointly with the co-sharer and
perform the ceremanies and maintain the family, take proper notice of my
sinter and cousin sister, and my wife shall aceopt munire (spiritual or
religious initintion) according to the fulachar - (family eustom) from my
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gyiritusl guide, or whomsoever may be living of the family of my gur,
and sholl live in my house. (7) My mother and others shall cause her to
perform .he proper religious ceremonies, (8) If there be disagreement in
any respect and she lives in her father's house, she shall get Re. 10 per
month for her maintenance from my mother and others. (9 If she does
not adopt ason in the mamner heretobefors provided for, there shall ro-
maia {or be) ne concetn (elaka) with and rvight jsattwa) to the estate and
thinga, &o., on the partof my wife. (10) My clothes and raiments are Jeft
in the eare of my mother and aunt. Tarachorn shall get them (paibek)
when he oomespE age, (11} Exeept those (clothes and raiments) the ijlmali
metal plates and utensils and those nsed for puja and the whole of the im-
moveable and moveabld estate are left #mali, {12) My mother and aunt
may sell the said Belpukhuria chuck Iands . . . . to pay off debts or to
purchase other properties nearer home.’

In the lower Courts .much stress appears to have been laid
on the word dakhilkar, which it was contended applied to one
holding by virtue of his own title, and nob to a possession held
on hehalf of another as an executor or trustee, The ordinary
meaning of the word is “occcupant,” but the testator where he
says he is in joint possession of the whole estate in conjunction
with his aunt, and where (at No. 6) he says “the heir for the
tima being shall remain in possession of the aforesaid whole
estate jointly with the co-sharer and perform the ceremonies
and maintain the family,” appears to give it a large meaning.
In order to see whabt it means in the sentence, “ Afterwards
on attaining majority my cousin brother, Tarachurn, hecoming
possessor (dakhilkar) of my share as well as the share of my
elder uncle, shall maintain my mother and wife,” the context
must be looked at. These ave the only words that can operate
as a gift to Tarachurn, The testator begins by appointing
his step-mbdther executrix, meaning manager of his estate. Se
long as Tarachurn does not attain majority, she is to manage
in coujunction with his aunt. On attaining majority, Tarachurn
is to become possessor of the share, whether in the same capacity
as the step-mother or atherwise is doubtful, but what follows
assists irc discovering the intention of the testator. He allades
to the provision in his father’s will that if he dies without issue,
his mother should adopt ason, who apparently, he thinks, should
take the estabe; and he says that if his mother does not adopt
a sqn, his wife shall adopt one of Tarachurn’s sons, and if Tara-
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churn has no sons, she may adopt the son of somebody else That

Tanacgory he wished an adoption to be made Is apparent from the direetioy
OH“’TE““ (9) that if his wife did not adopt a sou she was to have 1o
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concern with, and xight “to, the estate and things, &c.” ang the
words at (6 “the heir for the time being shall remaln ip
possession,” seem to be intended to refer to aw adoptc,d ‘son
rather than to Tarachwn. If the intention was that Talachuru
on attaining majority was to take the estate for his own benefit,

it would be giving him a direct interest to prevent the wife malm,g
an adoption, which he might do by refusing to give one of Ljs
sons, and thus defeat that intention It is more reasonabls to
suppose that the intention was to benefit the family of Anund
by obliging th he wife to adopt a son of Tarachurn, than by giving
the estate absolutely to Tarachurn on his attaining majority,
Their Lordships are of opinion that the proper construction of
the will is, that it provided for the management of ihe property
on the death of Kalichurn, and gave power to his widow to
adopt, under certain limitations; that, on his death, his widow
Matangini became entitled to his cstate, and on her death, the
plaintiffs became entitled. This was the opinion of the High'
Court, which made a decree accordingly, reversing the decree of
the first Court. That Court had ordered the costs of Tarachurn
and another defendant, Ram Krishen Nuskur, to be - paid out
of the estate of Kalichurn, but the Xligh Court ordered those
defendants to pay the plaintiffs’ costs in the High Court and
also in the first Court, and the other defendants to bear their
own costs in all Courts. Their Lordships think that the costs
of all parties in the appeals to the High Court and in the first
Court should be paid out of the estate of Kalichufn, and they
will humbly advise Her Majesty to vary the decree of the High
Court accordingly, and in all other respects to affrm it. This
variation ought not to make any difference in the order as to
the costs of this appeal and the appellant will pay the costs of it..

Appedd sl
Sohcmoxs for the appellants : Messts, Barrow & Rogers,

Solicitors for the respoudents: Messis, T\ L. Wilson & Co,
C. B



