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Government Papervin which the bail has stood aud the market 1889

rate from the ime the bail was given until the excessive hail m
be released, and that that amount be set off against the judgm b ,q:;trlgrgv
debt. It should be referred to the Registrar to fix the amount “CHAMPION”
but if the parties agreeas to the amount before the decree is sigr ed,
the reference need not be included in the decree, and the amo it
agreed on may‘be inserted in the decree as the amount to be
deducted from the judgment debt. The amount of bail was excest ive
so far as it exceeded £4,000 for salvage reward, and £500 for co ts,

We think the wppellamts must have heir costs of the appcal,

The appeal, as we have alread v held, is under the High Court
Act and the Letters Patent, and the procedure in it is mainly
governed by the Civil Procedure Code, and we think the usual
practice of this Court i appeals from the Original Side should
therefore be followed, ‘

Costs of filing cross-objections will be allowed 1o the respons

dents. The appeal is allowed with costs on scale No. 2.

Appeal allowed,

Attorneys for the appellants; Messs, 'chtkins & Co,
Attorneys for the respondents : Messrs, Morgan & Co.
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CIVIL REFERENCE.
DBefore Mr, Justice Pigot and Afr. Justice Rampint, 1839

TOOMEY (Prarwtivr) 0. RAMA SARI (Devawpant),? July 1.

Contragi—Personal Contract— Assignment—Suit by assignoe~Construotion.

Whea considerations connected with the person with whom a confrast
is mado fmm o moterial element of the coutract, it may well be that suoh
a contract on that ground alome iz onme whieh cannot be assigned w1thout
the promisor's consent so as to entitle the assignee o sue him on it.

Stevens v. Benning (1) referred to,
By an agreement in writing, dated 13th December 1882, and execnted in

favour of M, D. wnd 4. I}, who ware the proprietors of an Indigo cancern,
tho defendant Rama Sabi agreed to sow indigo, laking the soed and tandi
from M, D,and H, D/'s concern, on four biggabs of land out of his holding
% Reference No. 24 of 1889, made by Moulvie Abdul Bawy, Mansiff
of Mozafferpore, doted the 9th of May 1889,
(1) 1 K. and J., 168,
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1889 selected, measuved, and prepaved by M. D. and H. D. or their Amlgh:
Toount and when the indigo was fit for weeding ®to weed, re-weed and turn
- it up to the extent necessary according to the directions of the Amlah
RAMA BANL of {ho concern ;” and when the indigo was At for reaping to “reap snd
Joad it on cmits according to the divections of the Amlah of the con-
corn;” snd “if any portion of the said indigo land” was *‘in the
judginent of the Amlah of the concern found bud,” in Heu thereof to geb
gome other land in his holding measured, and *“on the land so measured in
Bysuck” to “sow Bhadbon erops only which will be reaped in Bhadwy”
The defondant aleo agreed not to sow on the land moasured any crop that
might ¥ cause obstacle to the cultivation of indigo," and, if he did so, * the
Amleh of the concern” should “ba at liberty to destroy sueh erop,” and he
ghonld not *oppose the destruction thereof nor sue"in the Courts Civit
or Criminal for destruction of the same,” As rogards o breach of any con-
dition it was provided : “ 1 I or my heirs depart from the conditions of this
indigo engagement directly or indirectly, or in any way neglect to cultivate or
,do not cultivate indigo, I or they shall pny to the above-named M. D. and
H. D. damagos for the same from my or their person and property and shall
1aise no plea ov objection.”
In 1886, M, D.nand H, D. assigned the entire Densfit of this agreement
to the -plaintiffs
In & suit by the plaintiff aguinet the defendant for damages on
account of hig alleged failure to cultivate indigo for tho plaintiff's congern
in accordance with the terms of the agreement of the 13th December 1882:
Held, that the agreement must be construed as one, which bad been enter-
ed futo by the defendant with reference to the poisonal position, circume
stances, and qualifications of Af, D. and . D. and their Amlab ; and that
therefore, it was not assigneble so ns to give the assignee a right to sue upon
it in his own name ag for a breach of contract.

Tais vas a veference by the First Munsiff of Mozufferpore
exercisiig -Small Cause Court powers, and arose oub of a suit for
damages for breach of contract.

The plaintiff, George Toomey, who was the owner of the Kanti
Indigo Concern, brought a suit against the defendant Rama Sabi
for damages, on account of his alleged failure to cultivate indige
for that concern in the years 1298, 1294, and 1205 Fasli, in accord-
gnce Wwith the terms of an agreement, dated the 13th December
1882, and executed by him (the defendant) in favour of Baboos,
Mathura Das and Hanuman Das, who had assigned the agreement
to the plaintiff,

A% the time when Baboos Mathura Das and Hanuman Das es-
tablished a vival factory, called the Mirzapare Indigo Concern, there
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was a dispute between them and the owner of the Kanti Concern, the
plaintiff. This dispute was shortly after settled, and the owners of
the rival factories entered into an agreement, dated the 46h March
1886, whereby a certain bonndary line was fixed, and the proprietors
of each of the two factories agreed not to have their indigo
sown by ryots holding jotes outside the boundary line so drawn
on their side of the factory., Inconsequence of this agreement
the jotes of some of the ryots, who had executed agreements
to sow indigo for Baboos Mathura Das and Hanuman Das, fell
within the area over which the Baboos had given up their rights
to have indigo sown for themselves; and accordingly the Bahoos
assigned the entire benefit under the agreements executed by
these ryots in favour of the Kanti Concern, The defendant
was one of these ryots;nnd the agreement to sow indigo, which
he executed in favour of the Baboos, was dated the 18th December
1882. The plaintiff sued the defendant ou that agrcement as
the assignees of the Bahoos. The defendant contended that
the plaintiff was not entitled to sue him on his agreement of
the 13th December 1882, inasmuch as he had never agreed to
cultivate indigo for the assignees of Baboos Mathura Das
and Hanuman Das, and there was no provision in the agreement:
that the representatives or assignees of the Baboos should have
the tight to enforce it. On behall of the plaintiffit was urged
that, although the torm "heirs” was not expressly mentioned
in the defendant’s agreement, it must nevertheless be implied,
especially as s 45 of the Contract Act of 1872 provided for
such an omissiot; and that similatly the word ©assignees” must
be implied. The Munsiff dismissed the suit with costs, con-
tingent on the opinion of the High Court to which he referred
the following question i
~ “Whether by operation of law the word assignees could be im-
ported into the agresment of the defendent dated the 13th De-
cember 1882.” )
"This agreement was as follows :—
#1 the declarant do of my own free will and accord appear hefore
Baboo Mathura Das and Baboo Hanuman Das proprietors of
Mirzapore Indigo Concern Chakleh Nye Pergana Besarah give
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in writing this indigo cngagement for cultivation of indigo
on four higgahs of first class land by a six and ball cubit mepgy,.
ing pole within the area of mouza Beerpore Tuppeh Bhatgly
Pergana Besarah out of my holding as per details at foot hdm
1200 to 1206 (onc thousand two hundred and ninety-sixy Fag
on receipt of Rs. 16 as advance ‘and vulidly declares as follows —
In the commencement of the month of Assinand Kartick T o
my heirs in company with. tho  Amlah of the comcern shall g
the requisition of the above-named Baboos geb the said (fouy)
biggahs outiof my. holding as sclected by the Amlah of the conceny
and the above-uamed Baboos measured and ti¥l plough and tyy
up the same well as may be necessary for the term of this indiga
engagement: And when the indigo land in the said mouza will
be fit for sowing indigo the above-namedBaboos -or their Amlahy -
shall get it wmeasured and prepared: Afler the measurement
and preparation when the sowing season will come in Falgoon and
Chait I orwmy heivs shall sow it taking indigo sceds and tandi from

-the concern: When the indigo will be fit for woeding I or my

- heirs shall forthwith weed re-wecd and turm it up. . .

to the extent necessary according to the dircctions of the Amhh

of the concern for the term of this indigo engagement: When

the indigo will be fit for reaping I ov my heirs shall in the in.

digo manufacturing season reap it and load it on carts according to
the directions of the Amlabh of the concern: I or my heirs shall
plough the land with stumpsin time and when the indigo grown
from stumps will be fit for manufacture I or my heirs shall in
the season of manufacturing indigo grown from stumps reap and
load on carts the same also : If any portion of the said indigo land
1sin the judgment of the Amlah of the concern of the above-named.
Baboos found bad I (or my heirs) shall in leu of suth bad land
again get measured some other land in my holding in the mouth,
of Bysack for the future and shall on the land so measured i
Bysack sow Bhadbon crops only which will be reaped in Bhadus
Ior my heirs shall not sow on thé land so measured in Bhaddy
any rabi crop such as rahar bumgw ete. the sowing of which
may cause obstacle to the cultivation of indigo from the com-
mencement of the month of Assin: Should I or my heirs do
so the Amlah of the concetn of the ahove named Baboos shall bey



v6L.-XViL] “CALOUTT A SERIHS.

at liberty to destroy such crop and Tor my heirs shallmot ofipose
the destruction thereof nor sue in the Courts Civil or Criminal
for destruction of the same: Should I or wy heirs sue in
the Courts Civil or Criminal such suit shall under the terms of
this indigo engagement be inadmissible and invalid: As regards
the bad land thaf tho above-nmined Baboos or their Awmlah may
of their own will and accord give up on taking some other land
in exchange I shall sow on it any crop I like: I shall take from
the above-named Baboos value of the indigo at Rs, 12 per biggah
year by year for the%term of this indigo engagement: As regards
the swn of Rs. 16 now taken as advance I shall at the end of
the year 1296 Fasli which is the last year of the term of this
indigo engagement set off this sum against the value of the
indigo of that year and take the remaining value due to me
according to account: I shall take advance on the 1st Assin
make weeding in Bysack and take value in full in Bhadur every
year during the term of this indigo engagement: If I or my
heirs depart from the conditions of this indigo engagement
dirvectly or indirectly -or in any way neglect to cultivate or do not
cultivate indigo I or they shall pay to the above-named Baboos da~
mages for the same at Coepany’s Rs. 20 per biggah from my
or their person and property and shall raise no plea or objection.
To this purport I give in writing these few words in the shapa of an
indigo engagement for a term of seven years to come to use
when required.” '

Mr. Zvans, and Mr. O’Kinealy, (instructed by Mr. @ B.
MeNair) for the plaintiff,.

Baboo Kali Kisken Sen for the defendant,

- The opinion of the Court (Proor and Rameiny, J.J.) was as
followsi—

' This is o reference made by the First Munsiff of Mozufferpore
upon & point arising in a suit brought by the owner of the
Kauti Indigo Concern against the defendant for damages on
account of his alleged failure to cultivate indigo for that concern
in the yoars 1293,1204, and 1203, in accordance with the terms
of an agreement entered into by him and dated the 13th of
December 1852, The Munsiff has referred to us the question
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whether by operation of law the word “assignees” cap e
imported into that agreement. The agreement was made Wwith
Baboos Mathura Das and Hanuman Das, who assigned, or
attempted to assign, it to the plaiatiff, and the plaintiff as goeh
assignee 10w sues on that agreement.

The arguments of the two learned Counsel, who appeared h.
fore ug on behalf of the plaintiff, weat over a very wide range,
In stating our opinion that the conclusion of the Munsiff was right,
we shall limit ourselves to one ground only. We do not propoge.
to deal with the general questions with reﬂga.rd to the rights
of persons to whom contracts of various kinds are assigned in
this country. Assuming for the purposes of the argument ag g
general rule the assignability of contracts in this country, and
the power of the assignees to sue upon them, we do not think that
in the preéent case the contract was one, which, upon a fair
construction of it, can be held assignable so as to give the aasig-
nee a right to sue upon it.

This agreement is described by the defendaut Rama, Sahi ag
an “ engagement for cultivation of indigo on four biggahs of first
clags land by six and ahalf cabit measuring pole within the area

of mouza Beerpore Tappeh Bhatsala, Pergana Besarah oug

of wy holding as per details at foot from 1290 to 1296 Fasli on re-
ceipt of Rs. 16 as advance.”” It provides that “in the com.
mencement of the month of Assin and Kartick I or my
heits in cowmpany with the Amlah of the concern shall on
the requisition of the above-named Baboos get the said four
biggahs out of my holding as selected by the Amlah of the con-
cern and the above-named Baboos measured” When if is fi
for sowing indigo the BabOos or their Amlah, shall get
it mepsured. “After the measurement in Falgoon or Chait, Lor,
my heirs shall sow it taking indigo seeds and fandi from 'uhe
concern.  When the indigo will be it for weeding I or my hens
shall forthwith weed, re-weed, and twn it wp . -

Y ‘' lothe extent nccessary according to the dnectlons
of the Amlah of the concern.” When the indigo is fit for reap-
ing I shall “reap and load it on ‘carts according to the directions’
of the Amlah of the concern,” Then again “if any portion of
the said indigo land is in the judgment of the Amlah of the
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concern of the above-named Baloos found bad, I or my heirs  1a
shall in lieu of such bad land sgain get measured some other ~ pooymy
land in my holding” and, on the land so measured “sow Bacd S
Bhadbon crops only which will he reaped in Bhadar” Then

there is a provision that he is not to sow on the land measured

any crop which may cause obstacles to the eultivation of indigo.

Should ke do so, “the Amlah of the concern of the above-named

Baboos shall be at liberty to destroy such crops, and I or my heirs

shall- not oppose the destruction.” Then as to the bad land.

which the Baboos or their Amlah give up on taking other land

in exchange, he isto be entitled to sow it as he plea,sews. Then

there is a-provision for payment of damages to the Baboos in case

of his neglecting to cultivate.

We think that this qontract is one which may reasonably be
viewed as having been entered into with reference to the personal.
position, circumstances, and qualifications of the Baboos and
their Amlah. -It makes the Baboos and their Amlah sole judges
in matters of great importance; and it does seem to us that it
would be an unreasonable construction of this agreement were
we to hold that it could possibly have been in the contemplation
of the provision that any persons, the servants of any persons,
the managers of any concern to the owners of which the Baboos
may please to assign this contract, were to stand in the place of
the Baboos and exercise the powers conferred by this agreement
on the Baboos and their Amlah, When considerations connected
with the person with whom a contract is made form a material
element of the contract, it may well be that such a contract on
that ground alone is one which cannot be assigned without
the promisor's consent, s as to entitle the assignee to sue him
on it. )

‘We have not before us the question whether or not the benefit
of such a contract as this would have passed to the executors of
the Baboos, supposing they had any., We should perhaps in that
case be disposed to construe the contract as one which, together
with the right to sue on it, the defendant might reasonably be
supposed to have intended to be passed to the executors carrying
on the-same concern. This of course is bub an obiter dictwm, as
the question does not arise in the case.
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We may, with reference to the principle to which we have jush
referred, that when considerations relating to the person with
whom a man is willing to contract, as, if personal relationg
between the parties, or the personal condition or qualificationg
of the promisee, form an element or may fairly be supposed 4o
have done so in the entering into of the contraet, mentioy N
passage in Vice-Chancellor Wood’s judgment in the case of
Stevens v. Benwimg (1), at pp. 175-6. In this case we limjt
ourselves to the proposition that this contract cannot be cop.
strned as one which was entered into save with reference to
the person, qualifications, status, and position pf the Baboos of
the concern of which they had charge. Therefore, we hold that
neither by importation into the agreement, nor by any equitable
principle, is the plaintiff entitled to sue,in this case in bis own
name as for a breach of contract,

¢ D, P
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TARACHURN CHA'PTERJI (Dupenpast) v SURESHCOHUNDER
MUKERJIL %0 otnees (PLAINTIFFS),

[On appeal from the High Court at Caleutta.]

Hindu low—Will—CQonstruction of will of Hindu testator—DLower fo adopt
conferved on testator’s widow ended on estale vesting iu his son's widoyw-—
Gift of bengficial inderest, ‘

Ona claim by the childrén of the testator's daughter, as agninst his
brother's son, held that the testator's direction to his executor (who wag
his elder brother), to make over whatever remained of his estate, after
payment of debts, to his, the testator’s, son (“when he comes of age")
had the effect of a gift to that son operating ab theb time; and thai the
words in the willy *if my minor son dies,” meant, in order to be consistent

with the above, “dics helore attaining full age” o

On the death of the festator's son, after altaining full nge and Jeaving

8 widow, the testator's widow, although empowered by tho will to adopt

if the testator’s son should die without son or daughter (which he did) .

conld not exereise this power after the estate had, consequently upon the

son's death, vested in his widow for her widow's estate,

¥ Present: Lond Hopaowse, Lonp Macwaaures, and Sin' B, Oovow,

(1) 1K andJ, 168.



