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In our opinion the application contemplated by Art. 179,
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sched. ii, and described as “an application for the execution Ghowpary

of a decree or order of any Civil Court, &o., &c.” is an application
within the terms of s. 235 of the Code of Civil Procedure,
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thatis to say, an application setting the Court in motion to execute Banrrrzs,

a decree in any manner setout in the lash column of the form
prescribed ; but having so set the Court in motion, any further
application during the continuance of the same proceeding is an
application to take some step in aid of execution within the
terms of ol 4 in the last column of Art. 179, sched, ii of
the Linitation Act. This we may add seems to have been
the view taken by the Full Bench in the case of Umbica
Pershad Simgh v. Surdhari Lall (1). It is unnecessary to
consider the ground upon which the lower Cowrt has held
that execution is not barred, because we arrive st the same
conclusion by holding that, under the existing law of limita-
tion, execution is not barred.

The appeal is therefore dismissed with costs.

I V.W. Appeal dismissed.

Before My, Justice Tottenham and M, Justice Banerjee
HOUBMONI DABER (Derespast) ». JUGUT CHANDRA
AUDHIKARI (Prarymer).*

Res judicata— Party as representative—Execution of decree— Ovder disallow-
ing objection—Civil Procedure Code (det XIV of 1882), ss. 18 and 244,

@ brought » suit against I. for the establishment of her rights ag
purchaser of certain immoveable properties sold in execution of a decree
obtained against I, and for possession of the same, After the settlement of
issues, but before the suit was finally disposed of, 1. died, and his brother
J. was made defendant as his legal representative. J. consented to the suit
bemng teied on the defence raised by I, snd upon the issues already settied.
The suit.was decreed, it being held that @. was the purchaser. In execution
of this decree, in which @, sought to obtain possession, J. ebjected that he
was entitled to 2 half share of some and to the entire sixteen-annas of the
other propérties, and that his brother 7, had no right whatever in the same,
This objection was disallowed by the Court executing the decree, on the

* Appeal from Appsllate Docree Wo, 1382 of 1888, against the decree of
Baboo Karuna Das Bose, Subordinate J udgs of Mymensingh, dated the 3rd of
May 1888, reversing the decree of Baboe Ram Jadub Tolapatro, Munsifi of
Sherepora, duted the 16th of May 1387,

(1) I. . R,, 10 Calc,, 851,
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ground that it had not been raised in the oviginal guit, and that, as the decreg
had been pagsed inthe presence of the party then objecting, he was not
entitled to urge it. Thereupon J. brought n snit against G. to establish hig
rights. The defence was that the order passed in the exccution-prooeedings,
disallowing the plaintiff's objection, was a bar fo the suit under ss, 13 and
244 of the Civil Procedure Code.

Held, that the arder disallawing the plaintiff’s objection did not operats ag
res judicate under 1. 13 of tho Civil Procedure Jode,

The Delhi and Londun Bark v. Orchard (1) relied on,

Leld, algo, that this order was no bar to the suit nnder s. 244 of the Civil
Procedure Code, . ‘

Kanei Lall Khan v. Shashi Bhosun Biswas (2) followod.

- Burr for declaration of title,

Gourmoni Dabel, the defendant, obtajned a decrce against
Iswar Chandra Audhikari, the brother of the plaintiff Jugut
Chandra Audhikari; and, in execution of that decree, sold
certaiu imwmoveable properties, alleging that they were the pro-
perties of the judgment-debtor Iswar Chandra. The purchase
was made in the name of one Kandarps Narain Singh. The
defendant, Gourmoni, attempted to take possession of the pro-
perties, on the ground that she had paid the purchase-money,
and that Kandarpa Narain was her = benamidar, 'She was
resisted by Iswar Chandra, who denied her title, alleging
that Kandarpa Narain was his benamidar. Thereupon, Gourmoni
instituted a suit against Iswar Chandra for a declaration that she
was the real purchaser of tho properties. Iswar Chandra filed a
written statement, in’ which he alleged that he had purchased the
properties with-his own money in the name of Kandarpa Narain
Singh,  Issues were settled : but before the suit was finally dis~
posed of, he died, and his brother, the plaintiff Jugut Chandra, was
mads a defendant as her legal representative, The plaintiff

Jugut Chandra filed a petition, in which He prayed that the suib

might proceed upon the defence raised by his brother and upon

' the issues already seitled. The only material issue in that case

was who paid the purchase-money : Gourmonj or Iswar Ghandra ?
The Court held that Clourmoni, haviag paid the purchase-money,
yas the real purchaser, and accordingly decreed the suit,

(1) LL R.8Cole,47: I, B, 41, A, 127,
@) LL.R, 6 Calo, 777: 8 C. L. R. 117,
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In execution of this decree, Gourmoni was resisted by
the plaintiff Jugut Chandra, who took the objection that
he was the owner in his own right of an eight-annas share of
some and of the entire sixteen-aunas share of the rest of the
properties ; and that his brother Iswar Chandra had no right
whatever in the same. This objection was disallowed by the
Court executing the decree, on the ground that it had not been
raised in the original suit, and that, as the decree had been passed in
the presence of the party then objecting, he was not entitled to
urge it. Thereupop the plaintiff brought this suit for a declar-
ation that-he was entitled to one half share of some and the entire
sixteen-annas of the other properties, of which possession had
been sought by the defendant Gourmoni. The defence was that
the suit was barred as resjudicata, and that the plaintiff was
estopped from advancing his present claim under s. 115 of the
BEvidence Act. The Munsiff found that the plaintif was
entitled to a half share by right of inheritance: but held that
his claim was barred under s. 13 of the Civil Procedure Code and
also 8. 115 of the Evidence Act, and accordingly dismissed the suit,

Ou appeal, the Subordinate Judge upheld the decision of
the Munsiff on the merits, but reversed it on the question
whether the suit was barred under s. 13 of the Civil Procedure
Code and s. 115 of the Evidence Act. He also decided in
favour of the plaintiff the question, which was raised for
the first time, whether the suit was barred under s. 244 of the
Code of Civil Procedure. The Subordinate Judge accordingly
gave the plaintiff a decree for a half share in the properties
mentioned in the plaint. |

The defendant. Gourmoni appealed to the High Court.

The grounds of appeal were as follows:—

(1) For thdt the Court below ought to have held that the
plaintiff’s suit was barred unders. 13 of the Code of Civil Procedure.

(2) For that the Court below was “wrong in holding that the
plaintiff was not bound in the previous suit to raise the ob-
jections raised by him in this suit.

(3) For that the Court below ought to have held that the

plaintiff was estopped under s, 115 of th¢ Evidence Act from insti-
tuting this suit.
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(4) For that the Court below ought to have held that the
plaintiff was bound by his application in the previoussuit by
which he agreed to have the trial of the case only on the
issues alveady settled.

Baboo Kaluda Kinker Roy for the appellant,
Baboo Mukunda Nuth Roy for the respondent.

Baboo Raluda Kinkar Roy contended that, although the deci-
sion in the original suit brought by Gourmoni against the plaintiffs
brother might not operate as 7es Judicais, by reason of
the plaintiff having litigated under a different title from thag
which he was setting up in the present suit, yet the objections
taken by him in execution of the decree obtained by GOL}rmoni
in that suit, were taken in the same character in which he had
brought his present suit, and that consequently the decision in
the execution-proceedings operated as 7es judieatw. He also
contended, (but this contention was not raised in the written
grounds of appeal), that the order passed in the execption.
proceedings, disallowing the plaintifi®s objection, was a bar
to the suit under s. 244 of the Code of Civil Procedure ; and in
support of this coutention he eited Chowdhry Waked Ali v.
Mussamut Jumaee (1), Oseernumnisse Khatoon v. Amer-
oonissa Khatoon (2), Rag Rup Singh v. Bam Golam Roy (3).

Baboo Mulunda Nath Roy contended thats. 13 of the Pro-
cedure Code did not apply in the present case. He also contended
that the appellant should not be allowed to argue that the
suit was barred under 8. 244 of the Civil Procedure Code, as
no such ground had been taken in his grounds of appeal ;
and further that, even if the Court allowed 'the appellant
to take that ground, the suit was not barred wnder & 244,
In support of his argument he cited Delli and London Bank v.
Orchard, (4) [sce the observations of their Lovdships of the Privy
Council at p. 68] ; Rup Kuari v. Ram, Kirpul Shukul (8); Bent

(1) BL R, 49;18 W.R, 18

(2) 20 W.R, 162.

(3 I L.R, 16 Calc, 1. ‘
@) L LR,80Co,47; L R,4.1 A, 127,
() L LR, 3AN,141,
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Prasad v. Lackman Prasad (1); Ranat Lall Khan v. Sashi
Blugon Biswas (2)5 Shankar Dialv, Amir Heidor (8); Abdul
" Rokman v. Mahammud Yar (4); Nath Mal Das v. Tajom~
mul Husain (5); Bahori Lall v. Gawri Sahai (6); Roop Lall
Dass v. Bekani Meah (7). He also referred to Ruj Rup Singh v
Ramgolam Boy (8); Chowdhry Wahed Ali v. Jumace (9); Ram
Ghulom v, Hazarw Kuar (10); Site Rum v. Bhagawan
Das (11); Mulmantri v. Ashfal dhmad (12),

The judgment of the Cowrt (Torrexmay and BanersEx, JJ.)
was a8 follows :—

The main questivn raised in this case is whether the plaintiff’s
suit is barred under s, 13 of the Code of Civil Procedure,

The fucts of the case are shortly these: The defendant, the
appellant before us, obtained a decree against the plaintiff’s
brother, and, in execufion of that decree, sold certain immoveable
properties, alleging that they were the properties of the judg-
ment-debtor. The purchase was made in the name of one
Kandarpa Narain Singh, and the question was raised as to
whether Randarps Narain Singh was the benamidar for the
defendant or for the plaintiffs brother.

This dispute led to a suit by the defendant against the plain-
tiff's brother, Iswar Chandra Audhikari, to have it declared
that the defendant was the real purchaser of the property.
Iswar Chandra Audhikari filed an answer to the effect that he
was the real purchaser : but before the suit was finally disposed
of, he died, and his brother, the present plaintiff, was made a
defendant as his legal representative, and he consented to the
guit being tried upon the defence made by his brother and upon
the issues laid .down, The suit was decreed, it being held that
the defendant was the real purchaser.

(1) 1. L. B, 4 AL, 13, (6) L L. R, 8 AIL, 626,
(2) L.L. R, 6 Culo,, 7773 8 (7) L. L. R, 15 Cale, 437,

0. LR, 117 (8 LL.R, 16 Calo, L.
(3) 1. L. R.. 3 AlL, 752, (9) 11 B. L, B, 149518 W. B, 185.
() LL R, 4 All, 190, (10) L LB, 7 AN, 547,
() L. L. R, 7 ALL, 36, (1) LT B, 7 AV, 783,

(12 L L R, 9 AN, 605.
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In' execution of the decres ohtained by the ’defendant, the
'plainﬁff? took au objection that one-hall share' of some and the
entire sixteen-annas of the other properties, of which possession
was sought in execution, belonged to him in his own right, and
that his deceased brother had no right in the same. This objec-
ion was disallowed by the Court executing the decree, upon the
ground that in the originel suit no such objection had been
raised, and the decree having been obtained in the presence.
of the party then objecting, he waa not entitled to urge it.  The
plaintiff, therewpon, brought the present suit for recovery of
one half share of some and the entire sixteen-snnas of the other
properties, of which possession had been sought by the defendant,

The first Court found that the plaintiff was entitled to an eight-
anuas share of the properties mentioned in the plaint, but it dis-
missed the suit on the ground that it was barred as res Judicata,
and also because the plaintiff was estopped from advancing the
present claim under s, 115 of the Hvidence Act.

On appeal, the lower Appellate Court has affirmed the dcpi~
sion of the first Court on the merits, but roversed it on the
Question as to whether the suit was barred under s. 13 of the Code
of Civil Procedurc and s. 115 of the Evidence Act. It also
considered the question, which was for the first time raised beforo
it, as to whether the prosent suit was barred under s. 244 of the
Code of Civil Procedure, and it decided that question also in favour
of the plaintiff, The lower Appellate Court, aceordingly, giwe 2
decree to the plaintiff to the extent of eight annas of the
properties mentioned in the plaint, ‘

Against that decree of the lower Appellato Court the defend-
ant has preferred this second appeal; and the grounds taken in
the memorandum of appeal are that the suit is batred under s 13 -
of the Code of Civil Procedure, and that the plaintiff is estopped
under s, 115 of the Evidence Act. '

This last ground was not seriously pressed by the learned Vakil
for the appellant, and we do not see any reason for holding that
5. 115 of the Evidence Act can at all apply to this case.

As to-the plea of res judicata, it was contended that, though in
the original suit brought by the defendant for the determination
of the quostion as to whethor Kandarpa Narain Sicgh purchased
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the properties really for her or for Iswar Chandra Audhikeri,
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the present plaintiff might have been litigating under a title govmong

different from thab which he is now sctting up; and although
for that reason the decision in that suit may not operate as res
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judicata, yet the objection taken by the plaintiff n execution Aupuikarr,

of the decree passed in that suit to the effect thab certain shares
in the properties, of which possession was sought tobe recovered,
belonged to him in his own right, was certainly taken in the same
character in which he has brought his present suit, and thag
consequently the decision passed by the Court in the execution-
proceedings should operate as res judicate upon the present
question. ~ It was also contended, though this contention is not
raised in the written grounds of appeal, that s 244 of the Code of
Civil Procedure would bar the present suit, as the question now
sought to he raised ought to have been, if it has not actually been,
disposed of in execution of the decree obtained in the former suit,

We shall consider these two grounds separately.

The former of these two contentions we consider untenable for two
reasons:  In the first place, it is only certain descriptionsof orders
passed in the course of the execution of a decree that have operation
by way of res judicata, and not svery order passed in execution, In
the present case, the objection that was raised was raised by the
plaintiff, not in his character as judgment-debtor wunder the
decree, but in a different and quite an independent character, and
if it could have been adjudicated at all, it should have
been under s. 881 of the Code of Civil Procedurs, and
if it had been so adjudicated, it must have been numbered
and registered as a suit as that section requives. In that case the
decision arrived at might have had the effect of a decree. But
no such tHing appears to have been done in this case.

In the second place, though the objection was disallowed, it
does not appear to have been disallowed after any' adjudication of
the question raised, It was disallowed, as has been said at the
outset of this judgment, merely upon the gmuud that the point
had not been raised in the original suit,

We arc not, thercfore, prepared to hold that this was a matter
heard aud dotormined within the meaning of 5. 18 of the Code

of Civil Procedure, and we ;bhink we arc supported in this view .
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by ‘the observations of the Judicial Committee in the case of
" the Delhi and London Bunk v. Ovchard (1) with reference tq
a somewhat similar order.

With reference to the plea of res judicate, there is one other
observation that we wish to make, which is this, that the learned
Vakil for the appellant, while arguing the case, gave to his frst
ground in the memorandum of appeal this somewhat strainel:
meaning, namely, that it was urged with reference to the order
in the execution case; yet reading his memorandum of appeal,
especially the first, second, and fourth grounds together, it doeg
seemn that the objection was originally evidenfly meant to he
taken with reference to the decision in the previous suityand not
with reference to the order passed in the execubion-progeedings,
But be that as it may, as we have-shown ;a,bove, that order can-
not, in our opinion, have the effect of mes judicata. ’

We come now to the second contention noticed above, namely,
that the present suit is barred under the provisions of s, 244 of
the Code of Civil Procedure.

- As this ground is not taken in the memorandum of appeal,
we do not feel disposed to allow.it to be successfully taken, To
allow it to be taken would be far from furthering the ends of
justice. It has been found concarrently by both the Courts
below in this case that the plaintiff has a good case on the
merifs; and though the plaintiff'\&'as unsaccessful In the exeeu.
tion-proceedings, his objection was thrown out without any ad. -
judication upon it : '

Then a8 to the validity of this contention, it xs, we think, more.
than doubtful. It istrue it has becn held in several cases, and
must now be taken to be settled law, that a person who is made
a party toa suibin his reprensentative capacity.is a party to.
the suit within the meaning of s 244 for several purposes,
but it has never yet been held, as far as we are aware, that he
ig in every capacity a party to the suit for all purposes. The
cases referred to are all without exception cases whero the judg-
ment-debtor in his representative capacity sought to question, .
his Hability to satisfy a decree for money or for costs. out of
property which he claimed as his own as distinguished from

()L L. R, 3 Cule, 47: L N, 4 1 A, 197,
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that of the person whose representative he was. The questions
thus raised are questions which are to he decided with reference
to the provisions of ss. 234 and 252 of the Code of Clvil
Procedure, and these provisions of law throw upon the Court
executing the decrce the duty of coming to a decision as to
whether the liability questioned does or does not really attach.
The question now raised is of a very different kind, that ques-
tion being whether the share that the plaintiff now claims was
sold in execution of the decrse in the previous suif, ivrespective
of any question as to whether the purchase was for the plaintiff
or for the defendant. If Iswar Chandra Audhikari had not died
during the pendency of that suit, and if the decree in that suit
had been passed in the presence of Iswar Chandra Audhilari
there can be no question that it would have been open to the
present plaintiff to raist the point that he now raises in this
regular suit ; and wesee no reason for thinking that the mere
fact of the present plaintiff having been made a party defendant
in that suit as the legal vepresentative of his brother Iswar Chan-
dra Audhikari, had the effect of enlarging the scope of thatsuit so
as to make the present question come under the deseription of
questions arising between the parties to that suit and relating to
the execution of the deeree. Indeed s. 868 of the Code of Civil
Procedure would not have admitted of the scope of that suit
being so enlarged; for that section provides that the person so
made defendant may make any defence appropriate to his charac-
ter as legal representative, and it would certainly never have been
appropriate to the character of the present plaintiff as the leg‘al
representative of his deceased brother, Iswar Chandra Audhikari,
to raise the question in that suit that he now seeks to raise. -

We think that this case comes well within the scope of the.
ohservations made by this Court in the case of Kanai Lal Khan
v. Shashi Bhoswn Biswas (1), and, following that case, we think.
the present suit is not barred under 8. 244 of the' Code of Cisil
Procedure, even if the objection raiced by the learned Vakil for
the appellant had been allowed fo be taken,

" TInthe result we disiaiss this appeal with costs.
C.DP Appeal dismissed.
I LR, 6C777;80 L R, 1%

65

1889

GOTRMONT

DABER
V.
Jugor
CHUNDRA
AUDHIKARI,



