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the estate, w hick he and his brother iaheritad from their luater- I883

nal grandfather, passed, on Kasi Prasad’s death, to his widow, jasoda K om  

and, after her death, it has passed to the plaintiff; and we accor- 
dingly direct that the decree of the Courfc below be Taried, and 
the plaintiff’s suit decreed as regards an undivided moiety of the 
property in dispute with costa ia proportion ia both Courts.
T, A, P. Appeal allowed in  part.

June li.

Before Sir TP'. Oomer Vetheram, Knight, Chief Justice and Mr, Jiistiae 
Gordon.

IMDIA. g e n e r a l  s t e a m  NAVIGATION COMPANY (D eeesdants)
, «. JOyIkRISTO SHAHA A.HD oTHEiis (Plathtiffb).*

Carriers Act (111 of 1885) ss 6, i —Negligma6~Aotiiiknt, Loss by— 
Special contract,—Divisibility of contmsi

A flat belonging to,tha defendants, carrying goods belonging to tha 
plaintiff, waa lost by coining into contact with a anag ia the bod of a 
certain river, tiio esiatenoe of wliioh snag could not linre been ascertained 
by any precautions oa the part of tbe defendants.

The goods wore received for carriage by the defendants under conditions 
printed on the back of “ forwarding note ” signed by tho plaintiff, by 
one of fluoh oonditions the dofendanta proteated themselves from liability 
against aooidont of certain particular Mndti, and " from any aooidoat, loss, or 
damage resulting from negligance, &o,"

Seld , that the loss was not oocasionedbytlionBgligenoeof the defendants; 
that the forwarding note “ was a special coEfaact" within tho meaning of 
tlie Carriers A ct; that the clause purporting to pvotooli the defendants from 
negligence waa bad as being in contravention of the Carriets A c t; but that, 
nevertheless, the contract was not thereby rendered wholly bad, but was 
divisibla, being good so far as it provided that the defendants wore not 
to be liable for loaa by accident, but bad eo far as it provided tliat they 
should not be liable for negligenoe.

T h is  was a suit brought by the plaintiffs, who were merchants 
carrying on'business at Calcutta and Dacca, agaiast tho defendant 
Company to recover the value of goods made over to the de­
fendants for carriage from Calcutta to Dacca oa their flat the 
Bhy»ib. ■

The goods in question were shipped in May 1886 and were 
made deliverable to the plaintiffs' son at Dacca. On the journey up, 
the .Bhyntb struck on a snag in going round a bend in the river 

® Appeal from Original Decree No. 146 of 1888, against the decree of 
Babno Anund Knmar Suvbadliikuri, Sabotdiuate Judge of Dacca, dated tha 
23rd of January 1888,



1S89 Ghili Chang Pijang, and was wrecked, all the goods on board her 
being lost or so damaged as to be valueless. The defence to 

m  suit was that the flat was lost without negligencc oa the part 
Ctation Com- the Company and that the defendant Company was pro- 

'’' \r  tooted from liability by special contract in a forwarding note 
"^Tuiu!” 01̂  the back of which was printed the conditions under which 

goods were received and carried by the defendant Company. This 
note was signed by the shipper. Paragraph 6 of these con­
ditions was as follows: “ The Company will not be liable for 
any loss or damage non-dolivery or short delivery occasioned 
by the Act of God, daooity, piracy, destruction, or damage by 
fire, or vermin, leakage, and breakage or rust or deteriorations 
of perishable goods, accidents of and from machinery or ship 
tackle, boilers, steam, risks of separation of the cargo vessels 
from the steamer, stress of weather, want of water in the rivers 
or the difSculties or casualties of navigation, or any danger or 
accident of the rivers, or navigation of whatever nature or 
kind soever, or any accident, loss, or damage resulting from any act 
negligence or default of the master mariners or other scrvaats 
of the Company in navigating the vessel, &c., &c."

The Subordinate Judge found that the goods were lost by the 
negligence of the defendant Company, and that the conditions set 
out in para. G of the forwarding note were unreasonable and 
contrary to public policy; that the document waa not a special 
cofiteaet within the meaning of the Carriers Act; and that there 
being no special contract between the parties, tlio duties and 
liabilities of the defendant Company were to be regulated by the 
English Common Law, and the Company considered as insurers of 
goods against all risks, except the Act of God and the Queen’s 
enemies; that the accident not falling within either of these 
exceptions, the defendants were liable, and he therefore gave the 
plaintiffs a decree forEs. 3,505.

The defendants appealed to the High Court.

Mr, Emns and Mr. Henderson, (instructed by Mr, MoNair) for 
the appellants.

Baboo Srinath Dass, Eahoo Bash Behari Ohose, and Baboo 
Kiduda K in h r  Roy for the respondents.
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The caso turned upon the questions whether the forwarding 1889

note constituted a special contract within the meaning of the 
Carriers Act, and whether the defendants Company were, accord- 
ing to law, entitled to protect themselves by special contract sation Com- 
against accidental loss or injury ; the Court finding that the loss of 
the goods had not been caused by negligence on the part of 
the defendant Company.

Mr. E v m s  contended on these points, that, under s. 6 of the 
Carriers Act, the Company might limit their liability by special 
contract, citing .fes/c v. Direolors of the North Siafforclshire 
Eaiboay "Gonipanif (1) as to the meaning of a special contract; 
and Z unz  v. South Eastern Railway Gompamj (2), Moothora Kant 
Shaw V. In d ia  Oenefd Steam Navigation Company (3) and 
referring to Ashendon v. Lonclon-Brighton Railway Gom-pany (4)>
Rooth V . North Eastern Railway Qompany (5), Hmderson v .

Stevenson (6), Manohester-Shefield and Lincolnshire Railway  
Company v. Brown (7), Poonoo Bihee v. Fyez Buksh C8), Prioe v.
Green (9), as to the divisibility of the liability clause.

Baboo Srinath Dass for the respondents.
The judgment o f  the Court ( P e t h e b a m , C.J., a n d  G o b d o n , J . )

■was delivered by

P eth eba m , O.J.—This was a suit which was brought by 
the plaintiffs against the India General Steam Navigation Com­
pany to recover the value of goods which were entrusted by the 
plaintifis to them for carriage. The defendants are carriers of 
goods between Calcutta and various parts of the country by 
means of fiats towed by steamers, which proceed up the rivers 
in the country. The plaintiffs are merchants carrying on busi­
ness at Calcutta and at Dacca, and the business to a great 
extent consists in the purchase of goods in the Calcutta market 
and sending them up from Calcutta to Dacca by means of these 
flats for sale in their shop there.

( 1 )  10 H . L. C., 473. ( 5 )  L. E,, 2 Exoh, D., 173.

( 2 )  L, B., 4 Q. B,, 539. ( 6 )  L . E ., 2 H. L. Soli., 470.

( 3 ) 1 .  L. B-, 10 Calc., 166. ( 7 )  L, E ., 8 App. Caa., 703.

( 4 )  L, B., 5 Bxcli. D,, 190. f 8 )  15 B. L , R., App., 5.

( 9 )  16M . & W .,346.

VOL. SV IL] CALODTTA SERIES. 4 1



I8S9 The owner of the plaintiffs business is a person of the name 
of Joy Kristo Shaha, and he has tw o sons who assist him in his 

Stbam Îavi- Dacca and the other at Calcutta^
GATioN Com- and it is the business of the man at Calcutta to  purchase goods 

 ̂ and forward them to his brother at Dacca, whose business ig

The defendants are common cfirriers within the meaning of the 
Indian Carriers Act (Act III of 1865), and the defence which 
they set up to tiie action is, that these goods were lost by the 
loss of the flats without any negligence on their part, and that 
they are protected from liability by the special contract which 
they make with their customers, and which they made with 
the plaintiffs in this case.

The first question that was tried in this' case was whether the 
goods were, in fact, lost by the ncgligence of the defendants, 
and the learned Subordinate Judge who tried the case has 
found that the defendants were negligent in the performance 
of their duty as carriers and that the goods were lost by siioh 
negligence. In that finding we are unable to concur, and the 
learned Pleader who argued the case for the plaintiffs did not 
attempt to support it, because upon the evidence which was 
adduced in this case there is nothing whatever to show any 
negligence on the part of the defendants, or to show that in this 
case every care was not taken by them.

The flat, in which the goods in question were being carricd, 
was lost by coming in contact with a snag in the bed of the 
river, the existence of which could not be ascertained by any 
precautions on the part of the defendants; and that being the 
case, the case comes witliia the class of oases in which c-aocideuts 
have been caused by hidden defects in mach^uory and in which 
consequently the loss has been held to be duo to accident and 
not to .negligence in any sense. We find therefore, as a fact, 
that the loss here was not caused by any negligence ou the part 
of the defendants.

That being the case, the question then arises, whether the 
defendants were, according to the law, entitled to protocfc them­
selves by special contract against accidental loss or injury.

The Carriers Act, a. 6, pvovidca that, uiader ccrtain circumstaucos,
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carriers may limit their liability by special contracts. The way IS89 
ia which the defendants carry on their business is th is : when T n d u  

goods are received by them they obtain from their customer a gT!̂ ®a*'sA.vi. 
forwarding note which is signed by the customer, and by the G i w u N  c o m -  

terms of the note the customer delivers over to them tlie goods v. 
subject to the condition that they are not to be held liable for 
accidents, and next, that they are not to be held liable for neg­
ligence ; and the first question is whether this is a special contract 
•within the meaning of tho Indian Carriers Act.

It has been contended here with great force, that the .special 
contract imder that Act must mean a contract for some different 
consideration than the mere agreement by the carriers to carry 
the goods, it must mean that the customer has the option of 
different rates, or some new arrangement making a different 
contract.

The case of Peek v. North Stafoi'dshire Railv)iiy Company (I) 
shows that it has been established for many years in England 
that a special contract under such circumstances means a special 
arrangement by the carrier with his customer for the carriage 
of his goods ; and that such arrangement will be binding on the 
customer notwithstanding the fact that he does not get any 
advantage beyond getting his goods carried, provided the terms 
of the special arrangement or contract are reasonable; and the 
reason for that seems to be this, that although the carriers are 
common carriers and as such bound to take and carry the goods 
with the liability of common cariiers, they do not carry them 
aa common carriers, wlien they are delivered to them without 
tender of their reasoaable charges for their carriage, but under 
a new Arrangement or eonfcract which they make with their 
customers.

Under these circumstances, we think that this was a special 
contract within the meaning of the Act, and that therefore the 
defendants were not liable for loss not caused by the negligence 
of their servants, and the only question which is left is, whether 
this contract is so divisible that it is a good contract to protect 
the defendants from liability from accident notwithstanding that 
one of the terms of it is that they, the carriers, will not be 

(1) 10 H. L. 0., 473.
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1889 liaTole for negligouce, it being provided by s, 8 o f the Indian
In d ia  Carriers Act that such a  contract as that shall not be binding

q a t i o s  Com- Yarious cases have been cited and especially the case of 
Ashendon v. London and Brighton SouihOoast Railway Gompany 
(1), in which the Court of Bscheqiier held that where carriers made 
a contract with their customers that they would not be liable for 
any loss, however occasioned, such a contract was unwise, and 
was unreasonable and bad, aud could not be enforced as to any 
part of i t ; and that no doubt would be so, because the contract 
by a carrier not to be liable for the negligence of his • servants 
has been held to be bad ia Eagland, and such a contract would 
clearly be bad in this country, because it is prohibited by the 
terms of the Statute.

But in this particular case the terms are distinct because the 
customer says, in effect, to the carrier, I hand j'ou my goods to 
be carried on the terms that I will not hold you liable for 
accidents, and then in another clause he goes on to say, and 
further I will not hold you liable for negligence. The two things 
are totally distinct, and, drawn in that way, we do not think 
it can be taken to be so indivisible as to render the whole of 
it bad by reason of one of its terms being so.

Under these circumstances we think that the contract in this 
case was a special contract within the meaning of the Indian 
Carriers A ct; that it was a divisible contract, so that one portion 
of it might be good and another portion bad; and that, so far as 
it provided that the defendants were not to be liable for loss by 
accidents, it was a good contract: and we think that the Subor­
dinate Judge was wrong in decreeing the plaintiffs’ &it, and 
this appeal must be decreed and the suit dismissed with costa 
in all the Courts.

Appeal allowed.
T. A. P.

(1) L. R., 5 Ixch. D., 190,


