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Before S ir Francis W illiam  Maelfan, K t., Chief Justice, and Mr. Justice
Banerjee.

ALOKESHI DASSI (D efen d a n t' No. I )  v. HARA CHAND DASS I 897 

( P la in t i f f .)  ® A p r il  7.

Specific performance— Unsuccessful Denial o f Contract by defendant—Dis
missal o f the suit fo r  non-paymmt o f the balance o f the consideration 
money viiibin the stipulated period— R ight o f plaintiff to return o f 
deposit o f the part o f the consideration money paid, where specific per
formance is refused— Equity and good conscience—Bengal^ N .-W . P. and 
Assam Civil Courts Act { X I I  o f 1887), section $7.

I k a suit for specific performanoe o f a contract, the defendant denied 
the contract m toio. The lower Appellate Court, while finding that there 
was a contract between the parties, refused to grant specific performance 
on the ground that the plaintiff failed to pay the balance of the consideration 
money on the stipulated day, but made a decree for the refund of the deposit.
On appeal by the defendant to  the H igh Court,

Held, that inasmuch as the defendant unsuccessfully denied the contract 
in toto, and as there was no repudiation of the contraot by the plaintiff, he 
(the plaintiff) was entitled to a refund of the deposit made by him.

* T h e  f a c t s  o f  t h e  e a s e ,  s o  f a r  a s  t h e y  a r e  n e c e s s a r y  f o r  t h e  
p u r p o s e s  o f  t h i s  r e p o r t ,  a n d  t h e  a r g u m e n t s ,  a p p e a r  s u f f i c i e n t l y  f r o m  
t h e  j u d g m e n t s  o f  t h e  H i g h  C o u r t .

B^ibu B oidyo  N a th  D a tt  for the ap pellan t.

B a b u  L a i  B ehary M itter  f o r  t h e  r e s p o n d e n t .

T h e  f o l l o w i n g  j u d g m e n t s  w e r e  d e l i v e r e d  b y  t h e  H i g h  C o u r t  
( M a c l e a n ,  C . J . ,  a n d  B a n e b jb b ,  J . )  : —

M a c l e a n ,  O . J . — T h i s  i s  a  s u i t  b y  t h e  p u r c h a s e r  f o r  s p e c i f i c  
p e r f o r m a n c e  o f  a  c u n t r a c t  t o  p u r c h a s e  c e r t a i n  p r o p e r t y  f o r  
E s ,  5 2 5 .  T h e  d e f e n d a n t  N o .  1  d e n i e d  t h e  c o n t r a c t  in  toto, a n d  

a i d  t h a t  t h e  p l a i n t i f f ’ s  c a s e  w a s  w h o l l y  f a l s e .  T h a t  w a s  h i s  
e f e n c e .

T h e  m a t t e r  w a s  t r i e d  o u t  b y  t h e  M u n s i f ,  w h o  d i s m i s s e d  t h e  
i l a i n t i f f s  s u i t .  T h e  S u b o r d i n a t e  J u d g e  f o u n d  t h a t  t h e r e  w a s  a  

c o n t r a c t  l > e t w e e n  t h e  p a r t i e s ,  a n d  d i s b e l i e v e d  t h e  d e f e n d a n t ’ s

Appeal from Appellate Decree No. 1121 of 
Babu Beni Madhub Mitter, Subordinate Judge of 
Marcli 1895, modifying the decree of Babu Saru 
29th of December K 93.



1837 c a s e ,  b u t  r e f u s e d  t o  g r a n t  s p e c i f i c  p e r f o r m a n c e  o n  t h e  g r o u n d
t h a t  t h e  p l a i n t i f f  w a s  i n  d e f a u l t  i n  n o t  p a y i n g  t h e  p u r c h a s e

D a s s i  m o n e y  u p o n  t h e  s t i p u l a t e d  d a y .  T h e  a g r e e m e n t  w a s  a n  o r a l
H a b a  C h a n d  a g r e e m e n t ,  a n d  t h e r e  i s  n o  f i n d i n g  o f  f a c t  i n  t h e  j u d g m e n t  o f

t h e  S u b o r d i n a t e  J u d g e  t h a t  t h e  p l a i n t i f f  e v e r  a g r e e d  t o  p a y  t h e  
p u r c h a s e  m o n e y  w i t h i n  o n e  m o n t h  f r o m  t h e  d a t e  o f  t h e  c o n t r a c t .  
T h e  J u d g e  f i n d s  a s  a  f a c t  t h a t  t h e  d e f e n d a n t  a g r e e d  t o  e x e c u t e  
a  c o n v e y a n c e  w i t h i n  a  m o n t h ,  a n d  h e  i n f e r s  f r o m  t h a t ,  a n d  I  
d a r e s a y  t h e  i n f e r e n c e  i s  w e l l - f o u n d e d ,  t h a t  t h e r e  w a s  a n  a g r e e 
m e n t  o n  t h e  p a r t  o f  t h e  p l a i n t i f f  t o  p a y  t h e  b a l a n c e  o f  t h e  
p u r c h a s e  m o n e y  w i t h i n  t h a t  p e r i o d ,  b u t  t h e r e  i s  n o  d i s t i n c t  
f i n d i n g  o f  f a c t  b y  t h e  S u b o r d i n a t e  J u d g e  o n  t h a t  p o i n t .  B e  t h a t  
a s  i t  m a y ,  h o w e v e r ,  t h e  S u b o r d i n a t e  J u d g e  r e f u s e d  t o  m a k e  a  
d e c r e e  f o r  s p e c i f i c  p e r f o r m a n c e .  T h e r e  i s  n o  a p p e a l  o n  t h a t  
p o i n t ,  s o  I  n e e d  s a y  n o t h i n g  a s  t o  t h a t  p a r t  o f  t h e  c a s e .  T h e  
p l a i n t i f f ,  h o w e v e r ,  h a d  p a i d  b y  w a y  o f  d e p o s i t ,  o r ,  a s  t h e  
a p p e l l a n t ’ s  V a k i l  p u t s  i t ,  b y  w a y  o f  e a r n e s t  m o n e y ,  a  s u m  o f  
a b o u t  R s .  1 0 0 .  I t  i s  f o u n d  a s  a  f a c t  b y  t h e  C o u r t  b e l o w ,  a n d  H i e  
f a c t  i s  n o t  c h a l l e n g e d ,  n o r  c o u l d  i t  b e  c h a l l e n g e d ,  t h a t  t h a t  m o i K y . 
w a s  p a i d  b y  t h e  p l a i n t i f f  t o  t h e  d e f e n d a n t .  T h e  d e f e n d a n t  
i n s i s t s  o n  k e e p i n g  t h a t  E s .  1 0 0 .  T h e  p l a i n t i f f  c o n t e n d s  t h a t  
i f  n o t  e n t i t l e d  t o  s p e c i f i c  p e r f o r m a n c e  s h e ,  a t  a n y  r a t e ,  i s  e n t i t l e d  
t o  a  r e t u r n  o f  h e r  d e p o s i t .  T h e  S u b o r d i n a t e  J u d g e  a c c ' e p t e d  
t h a t  v i e w  a n d  h a s  m a d e  a  d e c r e e  f o r  t h e  r e t u r n  o f  t h e  d e p o s i t .  
T h e  d e f e n d a n t  a p p e a l s  a g a i n s t  t h a t  d e c i s i o n .  T h e  d e f e n d a n t ,  
w h o ,  a s  I  h a v e  p o i n t e d  o u t ,  s e t  u p  t h a t  t h e r e  w a s  n o  c o n t r a c t  a t  
a l l ,  n o w  i n s i s t s  u p o n  r e t a i n i n g  t h e  d e p o s i t .  I  t h i n k  s h e  i s  n o t  s o  
e n t i t l e d .  I t  i s  a d m i t t e d  t h a t  t h e r e  i s  n o t h i n g  e i t h e r  i n  t h e  S p e c i f i c  
R e l i e f  A c t  o r  i n  t h e  C o n t r a c t  A c t  w h i c h  t o u c h e s  t h e  q u e s t i o n .  
W e  h a v e ,  t h e r e f o r e ,  t o  c o n s i d e r  w h a t  i s  j u s t  a n d  e q u i t a b l e ,  a n ?  
m a y  f a i r l y  c o n s i d e r  t h e  l a w  i n  E n g l a n d  u p o n  t h e  s u b j e c t .

T h e r e  a r e ,  I  n e e d  s c a r c e l y  s a y ,  v a r i o u s  d e c i s i o n s  i n  t h e  E n g l i s h '  
C o u r t s  u p o n  t h e  p o i n t ,  b u t  I  d o  n o t  p r o p o s e  t o  g o  i n t o  t h e m  i r  
d e f a i l .  T h e  l e a r n e d  V a k i l  f o r  t h e  a p p e l l a n t  c i t e d  t h e  c a s e  o i  
H ow e  ( 1 ) .  H e  c i t e d  t h a t  c a s e  a s  a  d e c i s i o n  i n  h i s

\ h e  f a c t s  o f  t h a t  c a s e  a r e  s o  d i f f e r e n t  f r o m  t h e  f a c t s  
h a s  v e r y  l i t t l e  a p p l ; c a t i o n .  T h e  c a s e ,  h o w e v e r ,  i s
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r a l u n b l e  a s  i l l u s t r a t i n g  w h a t  t h e  l a t e  L o r d  J u s t i c e  C o t t o n  r e g a r d e d  1897 

a s  t h ( ?  p r i n c i p l e  u p o n  w h i c h  q u e s t i o n s  o f  t h i s  c l a s s  a r e  t o  b e  A l o k m h i  
d e c i d e d — a  v i e w  w h i c h  w a s  n o t  d i s s e n t e d  f r o m  b y  t h e  o t h e r  L o y d  
J u s t i c e s  w h o  w e r e  m e m b e r s  o f  t h e  C o u r t .  A t  p .  9 5  o f  t h e  r e p o r t  H a r a  Gh4.i.,d 

L o r d  J u s t i c e  C o t t o n  s a y s  :  “  I  d o  n o t  s a y  t h a t  i n  a l l  c a s e s  w h e r e
t h i s  C o u r t  w o u l d  r e f u s e  s p e c i f i c  p e r f o r m a n c e  t h e  v e n d o r  o u g h t  t o  
b e  e n t i t l e d  t o  r e t a i n  t h e  d e p o s i t .  I t  m a y  w e l l  b e  t h a t  t h e r e  m a y  
b e  c i r c u m s t a n c e s  w h i c h  w o u l d  j u s t i f y  t h i s  C o u r t  i n  d e c l i n i n g ,  a n d  
w h i c h  w o u l d  r e q u i r e  t h e  C o u r t ,  a c c o r d i n g  t o  i t s  o r d i n a r y  r u l e s ,  t o  
r e f u s e  t o  o r d e r  s p e c i f i c  p e r f o r m a n c e ,  i n  w h i c h  i t  c o u l d  n o t  b e  s a i d  
t h a t  t h e  p u r c h a s e r  h a d  r e p u d i a t e d  t h e  c o n t r a c t ,  o r  t h a t  h e  h a d  
e n t i r e l y  p u t  a n  e n d  t o  i t ,  s o  a s  t o  e n a b l e  t h e  v e n d o r  t o  r e t a i n  
t h e  d e p o s i t .  I n  o r d e r  t o  e n a b l e  t h e  v e n d o r  s o  t o  a c t ,  i n  m y  
o p i n i o n  t h e r e  m u s t  b e  a c t s  o n  t h e  p a r t  o f  t h e  p u r c h a s e r ,  w h i c h  
n o t  o n l y  a m o u n t  t o  d e l a y  s u f f i c i e n t  t o  d e p r i v e  h i m  o f  t h e  e q u i t 
a b l e  r e m e d y  o f  s p e c i f i c  p e r f o r m a n c e ,  b u t  w h i c h  w o u l d  m a k e  h i s  
c o n d u c t  a m o u n t  t o  a  r e p u d i a t i o n  o n  h i s  p a r t  o f  t h e  c o n t r a c t . ”

I n  t h e  p r e s e n t  c a s e  t h e r e  a r e  n o  f a c t s  f o u n d  b y  t h e  l e a r n e d  
S u b o r d i n a t e  J u d g e  t o  s h o w  t h a t  t h e  p l a i n t i f i F  b y  h e r  d e l a y  h a d  
T o s t  h e r  r i g h t  t o  s p e c i f i c  p e r f o r m a n c e ,  o r  a n y  c o n d u c t  o n  h e r  
p a r t  s u c h  a s  t o  a m o u n t  t o  a  r e p u d i a t i o n  o f  t h e  c o n t r a c t .  O n  
t h e  c o n t r a r y ,  t h e  f a c t s  r a t h e r  p o i n t  i n  t h e  o p p o s i t e  d i r e c t i o n .
I n  a  c a s e  s u c h  a s  t h e  p r e s e n t ,  w h e r e  t h e  d e f e n d a n t  u n s u c c e s s f u l l y  
d e n i e d  t h e  c o n t r a c t  m  toto, a n d  w h e r e  t h e r e  h a s  b e e n  n o  r e p u 
d i a t i o n  o f  t h e  c o n t r a c t  b y  t h e  p l a i n t i f f ,  b u t  o n  t h e  o t h e r  h a n d  
a n  a t t e m p t  t o  e n f o r c e  i t ,  1 d o  n o t  t h i n k  i t  w o u l d  b e  e q u i t a b l e  
t h a t  t h e  d e f e n d a n t  s h o u l d  b e  a l l o w e d  t o  r e t a i n  t h e  d e p o s i t .

O n  t h e s e  g r o u n d s  i t  s e e m s  t o  m e  t h a t  t h e  j u d g m e n t  o f  t h e  
C o u r t  b e l o w  i s  c o r r e c t ,  a n d  t h e  a p p e a l  m u s t  b e  d i s m i s s e d  w i t h  
c o s t s ,

B a n e r j e b ,  J . — I  a m  o f  t h e  s a m e  o p i n i o n .  I t  b e i n g  a d m i t t e d  
o n  b o t h  s i d e s  t h a t  t h e r e  i s  n o t h i n g  e i t h e r  i n  t h e  C o n t r a c t  A c t  o r  
i n  t h e  S p e c i f i c  R e l i e f  A c t  a p p l i c a b l e  t o  t h i s  c a s e ,  i t  m u s t ,  b y  
s u b - s e c t i o n  2  o f  s e c t i o n  3 7  o f  A c t  X I I  o f  1 8 8 7 ,  b e  g o v e r n e d  
b y  t h e  r u l e s  o f  j u s t i c e ,  e q u i t y  a n d  g o o d  c o n s c i e n c e .  N o w ,  i s  
t h e r e  a n y t h i n g  i n  j u s t i c e ,  e q u i t y  a n d  g o o d  c o n s c i e n c e  t o  e n t i t l e  
t h e  d e f e n d a n t  N o .  1 i n  t h i s  c a s e  t o  r e t a i n  t h e  m o n e y  t h a t  w a s  
p a i d  b y  t h e  p l a i n t i f f  a s  p a r t  o f  t h e  c o n s i d e r a t i o n  m o n e y  f o r  t h e  
s a l e  o f  i m m o v e a b l e  i n - o p e r t y  t h a t  w a s  c o n t r a c t e d  f o r ?  T h e
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1897 a n s w e r  io IMs q u e s t i o n  m ust be i u  t l i e  n e g a t i v e .  F o r  «gon tSa 
f a c t s  f o u n d  i t  i s  i j B p o s a i b l o  t o  s a y  t h a t  t h e  d e f e n d a n t  N o .  1 l ia s  

D a s s i  m a d e  o u t  a n y  c a s e  to e u t i t l e  ia e r  t o  r e t a i n  t L i s  m o u e y  a a  a g a i n s t
H a b a  C tt iK B  t i l s  p l a i n t i f f .  H e r  d e f e n c e  w a s  n o t  t h a t  b y  r e a s o n  o f  a n y  d e f a u l t  

o f  t h e  p l a i n l i S  s l i o  t is id  t e e n  d a m n i f i e d  a n d  t l i a t  s l i e  '^ 'a s  t l i e r e -  
f o r e  e n t i t l e d  t o  r e t a i n  t l i e  m o n e y .  H e r  d e f e n c e  w a s  a n  u t t e r  
d e n i a l  o f  & o  o o n fc r a c fc ,  a  d e n i a l  w l i i c b  l a s  b e e n  f o u n d  t o  b e  
f a l s e .

l i i a t  b e i n g  s o ,  a n d  t i e  o n l y  g r o m i d s  u p o n  w l i i o l i  t h o  p l a i n t i f f ’ s  
p v a y e r  f o r  s p e c i f i c  p e r f o t m a n c o  l i a s  b o e i i  r e f u s e d  b e i n g ,  f i r s t l y ,  
t h a t ; t h e  p l a i n t i f f  d i d  n o t  t e n d e r  t h e  I j a l a n a e  o f  t b e  p u r c h a s e  n i o B o y  
w i t l i i n  t h e  t i m e  m e n t i o n e d  i u  h i s  p l a i n t ,  and, s e c o n d l y ,  t h a t  t h e  
d e f e n d a n t  N o .  2  h a s  p n r c h a s e d  t h e  p r o p e r t y  f o r  y a l u e  i n  g o o d  
f a i t h  w i t h o u t  n o t i c e  o f  t h e  c o n t r a c t  i n  f a v o u r  o f  t b e  p l a i n t i i f ,  I  
J o  n o t  t h i n k  t h a t  t h e r e  i s  a n y t h i n g  t o  j u s t i f y  t h e  d e f e n d a n t  N o .  1  
i n  r e t a i n i n g  t h e  d e p o s i t ,

A s  t o  t h e  e a s e  c i t e d ,  Howe v. SynkA ( 1 ) ,  a a  p o i n t e d  o r i t  h y  t h g  
l e a r n e d  C l i i e f  J u s t i c e ,  t h a t  c a s e  i s  n o  a u t h o r i t y  f o r  t h e  b r o a (|  
p r o p o s i t i o n  c o n t e n d e d  f o r  h y  t h e  l e a r n e d  V a l c i l  f o r  t h e  a p p e l l a a k  
T h a t  e a s e  i t s e l f  s h o w 'S  t h a t  i t  i s  n o t  i n  e y o r y  c a s e  w h e r e  t h e r e  ia  
d e f a u l t  i u  p e r f o i - m a n c e  o f  a  c o a t r a o t  t h a t  t h e  v e n d o r  i s  e n t i t l e d  
t o  r e t a i n  t h e  d e p o s i t .  H e  i s  e n t i t l e d  t o  d o  s o  o n l y  u n d e r  s p t j o i a l  
e iv c m - f t s t a n c e s ,  n o n e  o f  w h i c h  e s l s t ^ i n  t h i s  c a s e .

s ,  Q, G« Appeal dumaseil.

f)00  t h e  IN D IA N  LA W  RBFOKTS.

Before Sir FrmoU WiUium Maekan, Kiiight, GUe/ Jmtios, and Mi'. 
Jusfloe Bami'Jee,

1897 P E A K Y  M O E U N  M D K E R JE B  ( P e t i t io n e r )  v. AM BIO A  O H U fiN  
J u M  30. B A N O O PA D H Y A , C hm m ia.n o f  t h e  McikXiroiPAi. C osim issiO sees

[JTrEmARAii (OrrosiTE Pabti).«

lies Juilieata—Ukil Procnihn Godo^Aot XFV of 1882), sect" 
lI~ D im h m l of auUfor imnt afnotm, and also upon 
dirccthj and miitantiallij in issue fmally lieavil uni decided—ISengal 
Mmikiptl A lt {Bengal Act I I I  ofl8S4), ssalioii SGS,

In a suit bvouglit by one j i  against (7 fot damages foi’ not removing 
certaia ofEeraiye iiiattei from his land, tlio (jnoBtions raisecl ivera, wbetlior 
tljore was notieo, and wlxelber the clofondaat was bouad to remove the Wtli 
from tbe plaintitE’s property. The Oouvt having found that there,was ao nolioe,

* Oivil Bale No. 788 of 1897.


