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Before % Francis William Maclgan, Kt., Chief Justice, and Mr, Justice
Banerjee.

ALOEESHI DASSI (DerenpaxT No. 1) ». HARA CHAND DASS
(PLAINTIFR,) #

Specific performance—Unsuccessful Denial of Contract by defendant—Dis-
missal of the suit for non-payment of the balance of the consideration
money within the stipulated period—Right of plaintiff to return of
deposit of the part of the consideration money paid, where specific per-
Formance is refused—Eguity and good conscience—Bengal, N.-W. P. and
Assam Civil Courts det (XI1 of 1887), section 37,

In a suit for specific performance of a contract, the defendant denied
the contract in toto. The lower Appellate Court, while finding that there
was a contract between the parties, refused to grant specific performance
on the ground that the plaintiff failed to pay the balance of the consideration
money ot the stipulated day, but made a decree for the refund of the deposit.
On appeal by the defendant to the High Court,

Held, that inasmuch as the defendant unsuccessfully denied the contract
in toto, and as there was no repudiation of the contract by the plaintiff, he
(tﬁe plaintiff) was entitled to a refund of the depoesit made by him,

* Tuz facts of the case, so far as they are necessary for the
purposes of this report, and the arguments, appear sufficiently from
the judgments of the High Court.

Babu Boidyo Nath Datt for the appellant,

Babu Lal Behary Mitter for the respondent.

The following judgments were delivered by the High Court
(Macreax, C.J,, and BANERIEE, J,) :—

MaorraN, C.J.—This is a suit by the purchaser for specific
performance of a cuntract to purchase certain property for
Rs. 525. The defendant No., 1 denied the contract ir toto, and
aid that the plaintiff’s case was wholly false. That was his
efence,

The matter was tried out by the Munsif, who dismissed the
laintifPs suit. The Subordinate Judge found that there was a
sontract between the parties, and disbelieved the defendant’s

? Appeal from Appellate Decree No. 1121 of
Babu Beni Madhub Mitter, Subordinate Judge of

March 1895, modifying the decree of Babu Sars
29th of December 1893.
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1837  case, but refused to grant specific performance on the ground
" Aroxee; that the plaintiff was in default in not paying the Purchase
Dasst money upon the stipulated day. The agreement was an oral
Hara Cuaxo agreement, and there is no finding of fact in the judgment of
Dass. the Subordinate Judge that the plaintiff ever agreed to pay the
purchase money within one month from the date of the contract,
The Judge finds as a fact that the defendant agreed to execute
a conveyance within a month, and he infers from that, and I
daresay the inference is well-founded, that there was an agree-
ment on the part of the plaintiff to pay the balance of the
purchase money within that period, but there is no distinct
finding of fact by the Subordinate Judge on that point. Be that
as it may, however, the Subordinate Judge refused to make a
decree for specific performance. There is no appeal on that
point, so I need say nothing as to that part of the case. The
plaintiff, however, had paid by way of deposit, or, as the
appellant's Vakil puis it, by way of earnest money, a sum of
about Rs. 100. Itis found as a fact by the Court below, and {he
fact is not challenged, nor could it be challenged, that that morey
was paid by the plaintiff to the defendant. The defendant
insists on keeping that Rs. 100. The plaintiff contends that
if not entitled to specific performance she, at any rate, is entitled
to a return of her deposit. The Subordinate Judge aecepted
that view and has made a decree for the return of the deposit.
The defendant appeals against that decision. The defendant,
who, as I have pointed out, set up that there was no contract at
all, now insists upon retaining the deposit. I think she is not so
entitled. Itis admitted that there is nothing either in the Specific
Relief Act or in the Contract Act which touches the question.
We have, therefore, to consider what is just and equitable, and

may fairly consider the law in England upon the subject.

There are, I need scarcely say, various decisions in the Englis}
tourts upon the point, but I do not propose to gointo them ir
detail. The learned Vakil for the appellant cited the case o

Howe yaiith (1). He cited that case as a decision in his
e facts of that case are so different from the facts
~ has very little application. The case, however, is

K1) L. R., 27 Ch. Div., 89.
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ralunble as illustrating what the late Lord Justice Cotton regarded 1897
as thé principle upon which questions of this class are to be Aronssar
decided—a view which was not dissented from by the other Loxd DASSI
Justices who were members of the Court. At p. 95 of the report Hara Crm‘n
Lord Justice Cotton says : ¢ I do not say that in all cases where Dass.
this Court would refuse specific performance the vendor ought to
be entitled to retain the deposit. It may well be that there may
be circumstances which would justify this Court in declining, and
which would require the Court, according to its ordinary rules, to
refuse to order specific performance, in which it could not be gaid
that the purchaser had repudiated the contract, or that he had
entirely put an end to it, so as to enable the vendor to retain
the deposit. In order to enable the vendor so to act, in my
opinion there must be acts on the part of the purchaser, which
not only amount to delay sufficient to deprive him of the equit-
able remedy of specific performance, but which would make his
conduct amount to a repudiation on his part of the contract.”
In the present case there are no facts found by the learned
Subordinate Judge to show that the plaintiff by her delay had
lost bher right to specific performance, or any conduct on her
part such as to amount to a repudiation of the contract. On
the contrary, the facts rather point in the opposite direction.
In » case 3uch as the present, where the defendant unsuccessfully
denied the contract /n ¢ofo, and where there has been mo repu;
diation of the contract by the plaintiff, but on the other hand
an attempt fo enforee it, 1 do not think it would be equitable
that the defendant should be allowed to retain the deposit.
On these grounds it seems to me that the judgment of the
Court below is correct, and the appeal must be dismissed with
costs,
Bawersge, J.—I am of the same opinion. It being admitted
on both sides that there is nothing either in the Contract Act or
in the Specific Relief Act applicable to this case, it must, by
sub-section 2 of section 37 of Act XII of 1887, be governed
by the rules of justice, equity and good conscience. Now, is
there anything in justice, equity and good conscience to entitle
the defendant No. 1in this case to retain the money that was
paid by the plaintiff as part of the consideration money for the
sale of immoveable property that was contracted for? The
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1807  answer to this question must he in the negative, Tor upon the
“aroeasm facts found it is impossible o suy that the defendant No, 1 has
DziiSI made out any case to entille her fo retain this money as against
Tara Onaxn the plaintiff. Her defonce was not that by reason of any defanlt
Dass. of the plaintiff she had been dammified and that she was there.
fore entitled to vetain the money. Her defencs was an uiter
denial of tho contrack, o denial which has been found to be

false, .

That being so, and the only grounds upon which tho plaintiff's
prayer for specific performance bas been refused heing, fstly,
that“the plaintiff did not tender the balance of the purchase monoy
within the time mentioned in his plaint, and, secondly, that the
defendant No. 2 has purchased the property for value in good
faith without notice of the contract in favour of the plaintiff I
do not think that there iz anything to justify the defendant No. 1
in retaining the deposit.

As to the case cited, Howe v. Smith (1), ag pointed ont by the
learned Chisf Justice, that case i3 no authority for the hroag
proposition contended for hy the learned Valil for the appellunts
That case itsolf showa that i is nob in every case where there is
default in performance of a contract that the vendor is entitled
to vetain the deposit, He is entitled to do so only under speeial
civcumstances, none of which exist in this ease.

8 G, Ge Appeal dismissed.

Before Siv Francis Willium Maclean, Enight, Chisf Justice, and M.
Justice Bunerjee,

1897 PRARY MOHUN MUKERJER (Perrrioner) o, AMBICA CHURN
June 30. BANDOPADHYA, Cuasuay or THE Municipat COMMISSIONERS
oF Urrereanran (Orrosttn ParTy).®
Res Judicata—Chil Frocedure Code(dot XTV of 18882), sect’
1l~Dismissal of suit for waut of uotice, and also upon
dircotly and substantiolly in desue finally hoavd and decided~—Dengol
Munioipsl Aot (Bengal Act LIT of 1884, seotion 363,

Ina suit hrought by one 4 against ¢ for damages for not removing,
cortain offensive watter from his land, the quostions raised were, whather .
thore was notice, and whether the defondant was bound to romove the flth
£rom the plaintiff’s property, The Court having found that theto was no noﬁoe,

% (ivil Rule No. 768 of 1897,



