
APPELLATE CIVIL.

VOL. XXIV.] CALCUTTA SERIES.

Before S ir  Francis W illiam  Maclean, Knight, Chief Justice, and Mr. Justice
Banerjee.

KRISTODHOJJE GHOSB (P laintiff) v .  BROJO GOBINDO ROY 1897
(D efendant.)® March 26.

Landlord and Tenant—Suit fo r  enhancement o f  rent— Bengal Tenancy A ct
{ V I I I  o f 1S85), section 29— Enhancement o f rent by contract l y  more than
two-annas in the rupee— Void Agreement— Contract Act ( I X  o f 1872),
sections 23 and S4.

A contract under section 29 of the Bengal Tenancy Act, to pay an 
enlianced rent by more than two-annas in the rupee, ia void.

T h e  f a c t s  o f  t h e  c a s e ,  s o  f a r  a s  t b e y  a r e  n e c e s s a r y  f o r  t h e  
p u r p o s e s  o f  t h i s  r e p o r t ,  a n d  t h e  a r g u m e n t s ,  a p p e a r  s u f f i c i e n t l y  
f r o m  t h e  j u d g m e n t  o f  t h e  H i g h  C o u r t .

S i r  G riffith Evans  a n d  B a b u  Jasoda  N u n d a n  P ram an ich  f o r  
t l j e  a p p e l l a n t .

B a b u  N i l  Madhub B ose  a n d  B a b u  L a i  M ohan G anguly  f o r  t h e  
r e s p o n d e n t .

T h e  j u d g m e n t  o f  t h e  H i g h  C o u r t  (M a c lb a n , C . J . ,  a n d  
B a n e e j e b ,  J . )  w a s  a s  f o l l o w s  : —

M a c le a k , C .  j . ,  (B a n e r je e ,  J . ,  c o n c u r r i n g ) . — T h i s  a p p e a L  
r a i s e s  a  v e r y  s h o r t  p o i n t .  T h e  p l a i n t i f f  i s  a  z e m i n d a r ,  t h e  d e f e n d a n t  
i s  h i s  t e n a n t .  B y  t h e  Tcabuliat t h e  d e f e n d a n t  a g r e e d  t o  p a y  
t h e  p l a i n t i f f  a n  e n h a n c e d  r e n t  o f  R s .  1 2 - 1 2 - 1 0 .  T h i s  e n h a n c e ­
m e n t  e x c e e d s ,  b y  m o r e  t h a n  t w o - a n n a s  i n  t h e  r u p e e ,  t h e  
r e n t  p r e v i o u s l y  p a i d  b y  t h e  t e n a n t .  B y  s e c t i o n  2 8  o f  t h e  
B e n g a l  T e n a n c y  A c t ,  i t  i s  p r o v i d e d  t h a t  “  w h e r e  a n  o c c u p a n c y  
•aiyat p a y s  h i s  r e n t  i n  m o n e y ,  h i s  r e n t  s h a l l  n o t  b e  e n h a n c e d  
j x c e p t  a s  p r o v i d e d  b y  t h i s  A c t . ”  B y  s e c t i o n  2 9  t h e  m o n e y  r e n t  
n a y  b e  e n h a n c e d  b y  c o n t r a c t ,  a n d  b y  s u b - s e c t i o n  ( J )  i t  m u s t  
l o t  b e  e n h a n c e d  s o  a s  t o  e x c e e d ,  b y  m o r e  t h a n  t w o - a n n a s  i n  t h e  
r u p e e ,  t h e  r e n t  p r e v i o u s l y  p a y a b l e  b y  t h e  ra iya t.  T h e  p l a i n t i f f  
s  s u i n g  t h e  d e f e n d a n t  f o r  t h e  e n h a n c e d  r e n t ;  t h e  l a t t e r  s a y s  t h e

® Appeal from Appellate Decree No. 868 of 1895, against the decree o f
F . B. Taylor, Esq., D istrict Judge of Moorshidabad, dated the 18th of 
March 1895, naodifying the decree of Babu Kapali Prasanna Mukerjee,
M unsif of Kandi, dated the 2Sth of December 1894.



18 'J7  a g r e e m e n i  e o n t r a v e n e s  t h o  p r o v i s i o n a  o f  t h e  B e n g a l  | ? e n a n c y  A c t ,
'— i i i i d l i a v i n g  r e g a r d  t o  s e c t i o n s  2 3  a n d  2 i  o f  t i e  C o n t r a c t  A c t  ( A c t  
d h o j i e G u o s h I X  o f  1 8 7 2 )  t k f t  a g r o e m o i i t  i s  Y o i d .  I  t b i n k  l i e  i s  r i g l i t .  B u t  

A e  a p p e l l a n t  c o n t e n d s  t h a t  t i l e  e o n t i - a c t  i s  s e v e r a b l e ,  a n d  t b a t  t b s  
Godmdo g o o d  p a r t  c a n  be s e v e r e d  f r o m  t h e  b a d ,  a n d  a  d e c r e e ,  g i v e n ,  for t h e  

g o o d  p a r t ,  t h a t  i s  f o r  so m u c h  o f  t h e  e n h a n c e d  r e n t  a s  d o e s  n o t  
e s o e e d  t h e  t w o - a n n a s  i n  t h e  r u p e e .  1 a m  i i n a b l e  t o  a c c e p t  t h i s  
v i e w .  T h e  o b j e c t  o f  t h e  B e n g a l  T e n a n c y  A c t  i s ,  I  t a k e  i t ,  p r o t e c "  
t i o n  of t h e  raiijai. I f  t h e  a p p e l l a n t ’ s  c o n t e n t i o n  b e  s o u n d ,  t h e  l a n d ­
l o r d  c o t t l d  e n t e r  i n t o  a n  a g r e e m e n t  f o r  a n  e n h a n c e d  r e n t  f a r  b e y o n d  
t h e  s t a t n t o r y  l i m i t ,  r n n  t h e  r i s k  o f  t h e  raiyat s u b s e q u e n t l y  d i s p u t ­
i n g  i t ,  a n d  i f  h o  d i d ,  t h e n  a s k  t h e  C o u r t  t o  g i v e  h i m  a n  e n h a in e e -  
m e n t  o n l y  w i t h i n  t h e  s t a t u t o r y  l i m i t .  T o  a d o p t  t h i s  v i e w  w o u l d ,  
i n  m y  o p i n i o n ,  b e  v e r y  i n j u r i o u s  t o  t h e  raiyat. H e r e  t h e  c o n t r a c t  
i s  t o  p a y  t h e  e n h a n c e d  r e n t ; t h e  c o n t r a c t ,  qua t h e  p a y m e n t  o f  t h e  
o n h a n c e d  r e n t ,  d o e s  n o t  o o n s i s t  o f  t w o  p a r t s .  H o w  i s  t h e  O o w t  
i n  t h i s  o a a o  t o  s e v e r  t h e  i l l e g a l  f r o m  t h e  l e g a l  p a r t  o f  t h e  c o n t r a c t  ?  
I f  i t  c a n n o t  d o  s o  t h e  c o n t r a c t  i s  v o i d .  I f  t h e  a p p e l l a n t ’ s  a r g f t -  
m e n t  b e  w e l l  f o n n d e d ,  i t  w o u l d  h a v e  t h e  c o n s e q u e n c e  I  h a r e  
i n d i c a t e d ;  h e ,  i n  e i J e o t ,  i s  a s k i n g  u s  t o  m a k e  a  n e w  c o n t r a c t  F or 
t h e  p a r t i e s .  T h i s  v i e w  i s  c o n s o n a n t  w i t h  t h o s e  e x p r e s s e d  i n  
Piohring  v .  Ilfracombe Railway Company ( 1 )  a n d  Baker v .  
neclgmck(%). A s  M r .  J u s t i c e  C h i t t y  s a i d  i n  t h e  l a t t e r  c a s e ,  ** t h e  
C o u r t  c a n n o t  c r e a t e  o r  c a r v e  o u t  a  n e w  c o v e n a n t  f o r  t h e  s a k e  
o f  v a l i d a t i n g  a n  i n s t r u m e n t  w h i c h  - v v o a ld  o t h e r w i s e  b e  v o i d . ”  
T h i s  v i e w  i s  i n  a c c o r d  w i t h  t h a t  e x p r e s s e d  b y  M r .  J u s t i c e  
R a m p i u i  i n  t h e  u n r e p o r t e d  c a s e  o f  Momnohm Safkar  y .  Anaih 
Mondol ( 3 )  w h i c h  h a s  b e e n  r e f e r r e d  t o .

I n  m y  o p i n i o u  t h e  D i s t r i c t  J u d g e  w a s  r i g h t  i n  h o l d i n g  t h a t  
t h e  a g r e e m e n t  w a s  v o i d  u n d e r  t h e  s e c t i o n s  I  h a v e  r e f e r r e d  t o ,  
o f  t h e  C o n t r a c t  A c t  a n d  o f  t h e  B e n g a l  T e n a n c y  A c t .  I n  t h i s  
v i e w  i t  b e c o m e s  i m m a t e r i a l  t o  g o  i n t o  t h e  q u e s t i o n  w h i c h  r e s t e d  
u p o n  t h e  e f f e c t  o f  s e c t i o n s  6 7  a n d  1 7 8  o f  t h e  B e n g a l  T e n a n c y  
A c t .  T h e  a p p e a l  m u s t  b e  d i s m i s s e d  w i t h  c o s t s .

0. 0. 6. Appeal diinxissed.

(1) L. E., 3 Com. Pleas,, 235 (260),
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