
L i m i t a t i o n  A c t  p r o v i d e s  t h a t ,  i n  t h e  c a s e  o f  a  p a u p e r ,  t h e  s u i t  i s  1 8 9 7  
i n s t i t u t e c l  w h e n  t h e  a p p l i c a t i o n  f o r  l e a v e  t o  s u e  a s  a  p a u p e r  i s  ~  ^ b h o y I ”  
f i l e d .  T h a t  o b v i o u s l y  o u l y  a p p l i e s  t o  a  c a s e  i u  w h i c h  t h e  a p p l i c a -  CHCÊ  ̂ Deit 

t i o n  i s  g r a n t e d ,

T h e  S u b o r d i n a t e  J u d g e  h a d  n o  p o w e r ,  a f t e r  t h e  r e j e c t i o n  o f  
t h e  a p p l i c a t i o n ,  t o  g i v e  t i m e  f o r  t h e  p r e s e n t a t i o n  o f  a  p l a i n t  o r  t o  
t r e a t  t h e  old  a p p l i c a t i o n  a s  a  p l a i n t  i n  t h e  s u i t .  I t  s e e m s  c l e a r ,  
f r o m  t h e  p r o v i s i o n s  o f  s e c t i o n s  4 0 9 ,  4 1 0  a n d  4 1 3  o f  t h e  C o d e  o f  C i v i l  
P r o c e d u r e  a n d  s e c t i o n  4  o f  t h e  L i m i t a t i o n  A c t ,  t h a t  t h e  s u i t  m u s t  
b e  t a k e n  t o  h a v e  b e e n  i n s t i t u t e d  s o m e  t i m e  a f t e r  t h e  a p p l i c a t i o n  
t o  s u e  a s  a  p a u p e r  w a s  r e j e c t e d .  W h a t  t h a t  e x a c t  t i m e  i s  w e  
n e e d  n o t  c o n s i d e r ,  b e c a u s e  i n  a n y  v i e w  o f  t h e  m a t t e r  t h e  s u i t  w a s  
o u t  o f  t i m e .  T h e  d e c i s i o n  o f  t h e  l o w e r  C o u r t s  i s  i n  a c c o r d a n c e  
w i t h  t h e  d e c i s i o n s  o f  t h e  B o m b a y  H i g h  C o u r t  i n  t h e  c a s e  o f  
Keshab R am ehandra D eshpande  v .  K rishnarao  Venhatesh In a m d a r
( 1 ) ,  a n d  o f  t h e  A l l a h a b a d  C o u r t  i n  t h e  c a s e s  o f  N a r a in i K n a r  v .
M ahhan  L a i  ( 2 ) ,  a n d  o f  A hbasi B egam  v .  B a n h i Begam  ( 3 ) .

T h e  l e a r n e d  p l e a d e r  f o r  t h e  a p p e l l a n t  r e l i e d  u p o n  t h e  c a s e  o f  
S k  inner  v .  Orde  ( 4 ) ,  b u t  t h a t  c a s e  i s  c l e a r l y  d i s t i n g u i s h a b l e ,  a s  
t h e r e  w a s  i n  t h a t  c a s e  n o  o r d e r  r e j e c t i n g  t h e  a p p l i c a t i o n .  T h e  
a p p e a l  i s  d i s m i s s e d  w i t h  c o s t s ,

D . B . A ppea l dism issed.
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INSOLVENCY JURISDICTION.

Before Mr. Jmtiae Jenlnns.

I n the MATTaB OP BEER NUESING- DUTT, an I nsolvent.
1 O J  4

’axation o f  costs— Dhcretioti o f Taxing Officer— Costs o f Tioo Counsel— June 24.
Insolvency Proceedings-—Allegations o f  improper eondual—Purahaser.

A rule was obtained in oertaio Insolvency proceedings against the 
jircliaser of property oE the insolvent to  show cause why such purchase 
iould not be set aside, and alleging improper conduct on the part of the 
tii:ohaser,’wlio was represented by two Counsel a t the hearing o f tire rule 
)n taxation of costs of the purchaser, the other parties objected to the costa of 
,vvo Counsel on behalf of the purchaser being allowed.

( 1)  1. L  E .,  20  B o m .,(5 0 8 . (2 )  I .  L . B.., 17  A ll.,  5 2 6 .

(3 )  i .  L . R ., 18  A ll., 2 0 6 . ( 4 )  I. L . 11., 2  A ll.,  2 4 1 .



1897 Held, that having regard to the allegafcionB made, the Taxing Officer e:;er-
oifaed n right digcrotion in allowing tlio costs of two Counsel.

MATTEii^oif This was an  application by way o f objection to  the taxatioa

M s a 'D f f T i '  ^  g i ' o t i n d  il ia fc  t i e  o o s f a  o f  a  s e c o n d  G o u n s e i
s l i o u l c l  n o t  h a v o  b o o n  a l l o w e d  t o  o n e  o f  t l i e  p a r t i e s ,  a l t l i o n g l i  t h e  
s a i d  p a r t y ,  - w h o  -w a s  t h e  p m c h a s e r ,  w a s  c l i a r g e d  w i t h  c o l l u s i o u  a n d  
f r a u d ,  T h o  i n s o l y e n t ,  B e e r  N i n - . s i n g  D u t t ,  f i l e d  h i g  p o t i t i o u  i u  
i n s o l v e n c y  o n  1 5 t l i  l ^ l o ^ 'o m b e r  1 8 9 5 .  T h o  m o r t g a g e e  o f  c e r t a i n  
p r e m i s e s  b e l o n g i n g  t o  t h e  i n s o l v e n t  o b t a i n e d  o n  2 3 r d  J a r r a a r y
1 8 9 6  a n  o r d e r  f o r  t h e  s a l e  b y  t h e  O f f i c i a l  A s s i g n e e  o f  t h e  s a i d  
p r e m i s e s  - w b i c h  w e r e  d a l y  s o l d  a n d  p u r c h a s e d  b y  o n e  J o g e n d r o  
N a t h  B o s e  f o r  a n d  o n  b e h a l f  o f  h i s  w i f e  K o o s o m  K o o i n a r y  
D a s s e e  f o r  t h e  s u m  o f  R s .  6 , 1 0 0 ,  v i^ h io h  w a s  p a i d ,  a n d  t h e  
c o n v o y a n c e  o f  t h e  p r e m i s e s ,  t o  w h i c h  t l i e  m o r t g a g e e  w a s  a  p a r t y ,  
d u l y  e x e c u t e d  a n d  r e g i s t e r e d .  T h e  i n s o l v e n t  r e f u s e d  t o  g i v e  n p  
p o s s e s s i o n  o f  t h o  p r e m i s e s  u n d e r  t h o  v e s t i n g  o r d e r  m a d e  o n  1 5 t h  
N o v e i n b e i '  1 8 9 5 ,  a n d  o n  1 s t  A u g u s t  1 8 9 6  t h e  p u r c h a s e r  o b t a i n e d  a  
r u l e ,  a n d  o n  8 t h  A n g u s t  a n  o r d e r  t h a t  t h e  i n s o l v e n t  d o  d e l i v a x  
n p  t o  t h e  O f f i c i a l  A s s i g n e e  p o s s e s s i o n  o f  t h e  s a i d  h o n s e  a n d  
p r e m i s e s .  O n  t h e  i u s o l y o n t  r e f u s i n g  t o  c o m p l y  w i t h  t h e  s a i d  
o r d e r ,  y, f u r t h e r  r u l e  w a s  o b t a i n e d  b y  t h e  p u r c h a s e r  o n  5 t h  
S e p t e m b e r  1 8 9 7  a g a i n s t  t h e  i n s o l v e n t  t o  s h o w  c a u s e  w h y  h e  
s h o u l d  n o t  b o  c o m m i t t e d  t o  j a i l  f o r  c o n t e m p t  o f  C o u r t  i n  d i s 
o b e y i n g  t h e  o r d e r  o f  8t h  A n g n s t  1 8 9 6 ,  a n d  o n  7 t h  S e p t e m b e r
1 8 9 6  a n  o r d e r  w a s  m a d e ,  t h e  i n s o l v e n t  n o t  a p p e a r i n g ,  f o r  a  w r i t  
o f  a t t a c h m e n t  Eigainst t h e  p e r s o n  o f  t h e  i n s o l v e n t  f o r  d i s o b e d i e n c e  
t o  t h e  o r d e r  o f  8t h  A n g n s t  1 8 9 6 .  I n  t h e  m e a n t i m e ,  o n  4 t h  
S e p t e m b e r  1 8 9 6 ,  a  r u l e  w a s  o b t a i n e d  b y  c e r t a i n  c r e d i t o r s  o f  t h e  
i n s o l v e n t  a g a i n s t  t h e  p u i - e h a s e r  a n d  t h e  O i l i c i a l  A s 8i g n S a ‘ ' t o v  s h a w  
c a u s e  w h y  t h e  s a l e  o f  t h e  p r o m i s e s  o f  t h e  i n s o l v e n t ,  i n  p n r s i iE ih ir f  
•of t h e  o r d e r  o f  2 3 r d  J a n u a r y  1 8 9 6 ,  s h o u l d  n o t  b e  s e t  a s i d e  a n y  
t h e  p r e m i s e s  r e s o l d ,  a n d  t h e  p u r c h a s e r  p a y  t h e  c o s t s  o f  s n c h  s a le  
a n d  o f  t h i s  a p p l i c a t i o n  ; a n d  p e n d i n g  t h e  h e a r i n g  o f  t h i s  r u l e  t h ?  
O l B c i a l  A s s i g n e e  w a s  p r o h i b i t e d  f r o m  p r o c e e d i n g  f u r t h e r  w i t h  t h  
s a l s  o r  d e l i v e r i n g  o v e r  p o s s e s s i o n  o f  t h o  p r o m i s e s  t o  t h o  p u r c h a s e r  
O n  1 9 t h  J a n u a r y  1 8 9 7 ,  t h i s  r n l e  w a s  d i s c h a r g e d  w i t h  c o a t s  as 
a g a i n s t  t h e  p i x r c h a s e r  a n d  t h e  O f f i c i a l  A s s i g n e e .  A t  t h e  h e a r i n g  o  
t h e  r u l e  t h o  c r e d i t o r s  a n d  t h e  O f S o i a l  A s s i g n e e  w e r e  r e p r e s o n t e c  
b y  o n l y  o n e  C o u n s e l ,  b u t  t h e  p u r c h a s e r  w a s  r e p r e s e n t e d  b j

8 0 2  T H E  IN D IA N  LA W  E E P O E T S, [V O L. XXIY.



t w o  C o u n s e l .  O n  t h e  t a x a t i o n  o f  t h e  c o s t s  o f  t h e  p u r c h a s e r ,  th e  1897

T a x i n g * O f f i c e r ,  M r .  B e l c h a m b e r s ,  m a d e  t h e  f o l l o w i n g  o r d e r  : —  l i T r H E
M a t t f f , o f

“  In  this case ahouse which had been mortgaged by the insolvent was sold B e e b  N o s -  

by the Official Assignee under a n  order for sale obtained by the mortgagee. SING D d tt. 
On payment of the purchase money, the purchaser applied for possession.
An order directing the insolvent to give possession was not com pliad with.
The insolvent’s attorney on being written to replied that ha had been inform 
ed by his client that “ the premises in question have been in  the occupation 
o f Debendro Nath Dutt, the son of the insolvent, for some time past.” This 
was at variance with the statem ents contained in the 16th, 17th and 18th 
paragraphs of the insolvent’s afSdavit, from which i t  appears that the ineol- 
TOnt was in possession and was w ithholding possession until an application 
could be made to  set aside the Bale. Such an application was made, supported 
by  the affidavits of persons who professed to hare  acted collusively and 
dishonestly for the purpose of depreciating the value of the property. The 
allegations against the purchaser were disproved, and the application was 
refused with costs.

“ Objection is now taken to two briefs and two Counsel being allowed as 
between party and party on the following grounds :—

,  “ (1) That this is a m atter in insolvency in which no special directions 
were given by the Court.

“  (2) That this is not a m atter o f importance.

“ (3) That the applicants engaged only one Counsel and so also did the 
OfSoial Assignee.

“  (1) As to the first ground the absence of special directions shows tha t it 
was not intended to  afEect the disoretioa o f the Taxing Officer.

“ (2) To the purchaser whom it was sought to deprive of the benefit of 
the purchase on allegations of improper conduct, the application was of 
undoubted importance.

“ (3) The Official Assignee appeared only to watch the proceedings. I t  
sras, therefore, not necessary tha t he should be represented by more than one 
Dounsel. I t  is not denied th a t the applicants had only one Counsel, but tha t 
n itself is not a sufficient reason for refusing to allow two Counsel to the 
purchaser, who was most affected by the application.

“  H aving regard to the nature and circumstances o f the case, I  consider 
;hat the purchaser was justified in having two Counsel, and that their fees,

3 moderated by me, and two briefs, ought to be allowed as between party  
ad party .”

It
T h e  c r e d i t o r s  o f  t h e  i n s o l v e n t ,  b e i n g  d i s s a t i s f i e d  w i t h  t h i s  o r d e r ,  

i l e d  e x c e p t i o n s  o n  t h e  g r o u n d  t h a t  t h e  c o s t s  o f  t w o  C o u n s e l  o u g h t

VUL. XXIV.] CALCUTTA SERIES.



1 8 9 7  n o t  t o  h a v G  b e e n  a l l o \ T o d  t o  t l i o  p n r c l i a s e r .  T h e  e x c e p t i o n s  c a m e
o n  f o i '  h e a r i n g  o n  2 i t h  J u n e  1 8 9 7 .

g 9 4  I H E  INDIAIS OAW K EPO BTS. [V O L . S S IY .

I s  TUB

N tm ^  M r .  Zorab f o r  t h e  p n r c h f i s e r .
SING D u i ’i*.

M r .  B .  S io ln lio e  o n  b e h a l f  o f  t h e  c r e d i t o r s . — T h i s  i s  a m a t t e r  
i n  a n  I n s o l v e n c y  p r o c e e d i n g .  I n  I n s o l v e n c y  p r o o e e d i n g s  t h e  
c o s t s  o f  o n l y  o n e  C o u n s o l  a r e  p e r m i t t e d  a s  b e t w e e n  p a r t y  a n d  p a r t y .  
I f  a  p a r t y  w i s h e s  t o  b o  r e p r e s e n t e d  b y  t w o  C o u n s e l ,  h o  s h o u l d  b e  
c o m p o l l e d  t o  p a y  h i s  o w  c o s t s  f o r  t h e  s e c o n d  C o u n s e l .  T h e r e  i s  
n o  d i f f e r e n c e  b e t w e e n  t h i s  a n d  a n y  o t h e r  I n s o l v e n c y  p r o c e e d i n g .  
T h e  O f f i c i a l  A s s i g n e e  a n d  t h e  c r e d i t o r s  h a v e  t h r o u g h o u t  t h e s e  
p r o c e e d i n g s  b e e n  r e p r e s e n t e d  b y  o n l y  o n e  C o u n s e l .  T h i s  C o u r t  
h a s  p o w e r  t o  r e v e r s e  t h e  o r d e r  o f  t h e  T a s i n g  O E & c e r ,  a s  h o  h a s  
e x e r c i s e d  h i s  d i s c r e t i o n  w r o n g l y  i n  t h e  m a t t e r .

J e n k i n s ,  J . — T h i s  a p p l i c a t i o n  i s  b y  w a y  o f  o b j e c t i o n  t o  t h e  
t a s a t i o n  o f  a  b i l l  o f  c o s t s  o n  t h e  g r o u n d  t h a t  t h e  c o s t s  o f  a  s e c o n d  
C o u n s e l  s h o u l d  n o t  h a v e  b e e n  a l l o w e d .  T h e  c a s e  i n  w h i c h  t w o  
C o u n s e l  w e r e  e m p l o y e d  w a s  i n  c e r t a i n  I n s o l v e n c y  p r o o e e d i n g s  
a n d ,  a s  I  l o a r n  f r o m  t h e  s t a t e m e n t  o f  O o u n s e l ,  t h e  c l i e n t  b y  w l m m ' 
t h e s e  C o u n s e l  w o r e  e m p l o y e d  w a s  c h a r g e d  w i t h  c o l l u s i o n  a m o u n t -  
i n e  t o  f r a u d .O

I n  t h e  e x e r c i s e  o f  h i s  d i s c r e t i o n  t h e  T a x i n g  M a s t e »  c o n 
s i d e r e d  t h a t  t h e  c a s e  w a s  o n e  i n  w h i c h  i t  w a s  p r o p e r  t o  a l l o w  t h e  
c o s t s  o f  a  s e c o n d  C o u n s e l .  I  h a v e  b e e n  u n a b l e  t o  s e e  i n  t h e  a r g u 
m e n t  a d d r e s s e d  t o  m e  a n y t h i n g  t o  l e a d  m e  t o  s u p p o s e  t h a t  t h i s  
d i s c r e t i o n  w a s  w r o n g l y  e x e r c i s e d .

I  t h e r e f o r e  h o l d  t h a t  t h e  o b j e c t i o n  w a s . i l l - f o u n d e d ,  a n d  t h e  
e s e o p t i o n s  w i l l  b e  d i s a l l o w e d  w i t h  c o s t s .

A t t o r n e y s  f o r  K o o s o m  K o o m a r y  D a s s e e ;  M e s s r s .  Biffnaw Cm

A t t o r n e y  f o r  t h e  c r e d i t o r s  i B a b u  Q. 0 , DIim\
0. B. 6.


