
k in d  between an ostato, tiio revomie of w Hli lias boon s e p a ra te d  ]8((7 
u n d e r  i h o  P artitio n  Act a n d  o f  wliicli s e it ira te  p o s s e s s i o n  hn'i-

VOh. s x r v . ]  CALCUTTA SERIES. fcfj'J

b e e n  g i v e n ,  a u d  t b e  e n t i r e  e s t a t e s  c o u t o u i p l a t d  b y  A c t  X I  o f  1 8 5 9 .

T h e  s e c o n d  c p e s t i o n  d e p e n d s  u p o n  -v y b a i i s  t h e  m e a n i n g  o f  O o a n
i l i o  w o r d s  “ t h e  t i m e  o f  s e t ^ t l e m e n t ”  i n  s n c b a  3 7  o f  A c t  5 1  
o f  . 1 8 5 9 .  I t  i s  c l e a r ,  w e  t L i u k ,  f r o m  t h e  p r c m l i l e  t b a t  t h e  j S i s g h .  
B c t f c le m e n t  l u o n n s  t l i o  c o i i t r a c t  w i t h  G o y e r n m e n f c ’w l i o u c v e r  t h a t  
iM iiy  h a v e  b e e n  m a d s .  L i  t h e  c a s e  o f  a  j o m a i i e j i t l y - s e t t l e d  
e s t a t e  i t  m o a n s  t h e  p o r n u i n e n t  s e t t l e in e n ,*  " In  o t h e f  c a s e s  i t  
m e a n s  t h e  la s t ,  s o t t l o m e n t  w i t h  G o v e r n m e t  w h e u o Y e r  t h a t  m a y  
h a v e  b e e n .  T h e  p a r t i t i o n  d o e s  n o t  a l t e r  « ia o  a m o u D t  o f  r e T e m i a  
p a y a b l e ,  i t  m e r e l y  a p p o r t i o n s  t h a t  a m c m t .  T h e r e  i s  n o  s e t t l e ­
m e n t  o f  t h e  r e v e n u e  i n  a n y  s e n s e  a t  t b  t i m e  o f  s u c h  p a r t i t i o n .  
l ¥ e  d i s m i s s  t h i s  a p p e a l  w i t h  c o s t s .  . '

S. c. c, ■ Appeal dismissed.

Julij 9.

Before Mr. Justiee Maajierson and Mr. Justice Ameer Ali.

AUBHOYA CHURN DB' BOY ahd AHOTnuR (PLAMiwrs) v.
BISSISSSWABI SD OTHERS (Depekdahtb).® 1807

J-k««MUon A.ct (XV  of lSf f ) ,  ^ fim  4—ApjiUcaiion to sue in form& ^lavperis— _
Jiffim l of ctjiplicuiidn—lSxUnsion of lirm granted for payment of Oom-t- 
fec—Payment of Courtfee after jjeriod of limitation—CMC Ffooedure 
Code (Act X IV  of ISSS), m tiom  409, 410, iU .

"Wliero an applicfttion for permission to suo in formd pauixris is rejected,
'|I a full Coiu't-fee is paid for a suit for tlis same relief, tlie suit must bo 
JeiJored, for the pni'poaes of iimitiitioa, to hava Been inatituied only 
fpr tbo payment of tho Ooxu-t-fea, and not at the date of prosentation of tlic 
'5tion to BU6 as a pauper. Seclioii 4 of ,tho Limitation Aol does not nppJy 
inch a ease.

■ The pkintiif on 26th November 1890 applied for loave to a«e in forma.
^au-p&'is for the recorevy of iumiovsablo property. His application was 
I'ajected in May 1891, and time m s  given Ijiin to pay tlie full Ooiirt-fee, 
iiDil i'.i-i pctilinn !l;on treated I'S tiie plaint in the suit. Tlieperiod of 
!iiiii::-.li'.ri f;-r I'M-.i then, however, expired, tho causo of action being

to liato iii'i-. ii ou U3tli Novem'bar 1878. Beld, that the suit -vyas instil'

Appeal fnHii Deet-ea No. 43 of 1896, agniust the
H. Ci'iv, Rs.[.. l.'i.iiil'i 0  ̂ Tipperab, dated tho 21at of Oetobr
alliiii'itiii: liio (u:'.;v(.e t'i; iini.'-.i Qii'iisU Chimdra Chatterjee, Snhorditr' 
of that District, dated tho 7th of May 1892,



3 8 0 7  t i l te d ,  n o t  w h e n  t h e  p e t i t i o n  “  a  p -w p m - w a s  p r e s e n t e d ,  b n t  o n ly  o n  t h e  
- - - - - - - - - - - - —  p a y ia o n t  o£  th e  f u l l  C o m 't - f  t h e v e fo v e ,  b a n 'e d  b y  la p s e  o £  t im e .
C H " t .  Kc^hah namcUndra Ĵ r‘^̂ n̂arao V e n M  Inamiar {!),

Hoy Naraim Kuw v. Makkanl^-^^^ Begam (3),

T o r  t h e  p m -i^  °  ® s u f f i c i e n t l y  s t a t e d
i a  t liQ  j u d g m e n i ^

B a b u  i i a j i j m c k ) '  f o r  t l i e

a p p e l l a n t s .
D r .  EasJi Boliary g }°^^ Goh'mcla, Ghundev Das  f o r

t h e  r e s p o n d e n t s .
T h e  j u d g m e n t  o f  t l v s  ( M a o p h e e s o s  a n d  A m e e b

A l i ,  J J . )  w a s  a s  f o l l o w s  : -
O n  t l i e  2 G t h  N o v e m b o '> - * '® ® .* ^  ^ a p p e l l a n t s  p r e s e n t e d  a n  

a p p l i c a t i o n  f o r  p e r m i s s i o n  t o  ssue''^ ”  forma pauperis.

T h e  a p p l i o a l i o a  w a s  r e j e c t e d  o i l  1 8 9 1 .  T I iq

S u b o r d i n a t e  J u d g e ,  b y  a n  o r d e r  s a m e  d a t e ,  a l l o w e d  t t e i u  
t i m e  w i t h i n  w h i o h  t o  p a y  t h e  n eoes^ ^ ^ ’ ' ^  C ! o u r t - f e e  s t a m p s ,  T h e  
s t a m p s  w e r e  a f t e r w a r d s  p u t  i a ,  a n d j  '^ P P ‘''-i’ e > i t l y  a f f i x e d  t o  t h e  
o r i g i n a l  p a u p e r  a p p l i c a t i o n  w h i o h  - w #  ^  p l a i n t  i n  t h e
s u i t .

I t  i s  f o u n d  t h a t  t h e  a p p e l l a n t ’ s  e a n s e  o f  a c t i o n  i n  t h e *  s n |  
a r o s e  o n  t h e  2 8 t h  N o v e m b e r  1 8 7 8 ,  s o  t h a t  t h o  t i m e  w i t h i n  w h i o l :  
t h e  s u i t  c o u l d  h a v e  b e e n  b r o x x g h t  e x p i r e d  t w o  d a y s  a f t e r  th^ 
a p p l i c a l ; i o t t  t o  s u e  a s  a  p a t i p e T  h a d  b e e n  p r e s e n t e d ,  B o t h  t b  
C o u r t s  h a v e  n o w  d i s m i s s e d  t h e  s u i t  o n  t h e  g r o u n d  t h a t  i t  i s  b a r n  
b y  l i m i t a t i o n ,  a n d  w e  t h i n k  i t  i s  q u i t e  c l e a r  t h a t  t h e  d e c i s i o n  
r i g h t .

U n d e r  s e G i i o n  4 Q 9  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r o ,  t h e  C o u r t  w a s  
■ b o u n d  e i t h e r  t o  a l l o w  o r  t o  r e j e c t  t h e  a p p l i c a t i o n .  I f  i t  a l l o w e d  
t h o  a p p l i c a t i o n ,  i t  w a s  t o  b e  n u m b e r e d ,  r e g i s t e r e d  a n d  t r e a t e d  a 3 
a  p l a i n t  i n  t h e  s u i i .  I f  i t  w a s  r e j e c t e d ,  t h e n ,  u n d e r  s o o t i o n  4 1 3 , ,  

^ ^ t h e  a p p l i c a n t  c o i t l d  n o t  a g a i n  a p p l y  t o  s u o  a s  a  p a n p e r  i n  r e s p e c t  o f  
o r d ^ ® ™ ®  r i g h t ,  b u t  h a  w a s  a t  l i b e r t y  t o  i n s t i t u t e  a  s u i t  i n  t h e  

m j  m a n n e r  i n  r e s p e c t  o f  g u o h  r i g h t .  S e c t i o n  4 ,  o f  t h a
d )  h

g g ^  .W D IiS r  LAW  EEPO BTS. [VOL. S S I ? .

(3) I. b 20 Bom., 608. (2) I, L. B., 17 All, 528.
E., 18 All,, 206. (4) 1. L. R., 2 All., 241.



L i m i t a t i o n  A c t  p r o v i d e s  t h a t ,  i n  t h e  c a s e  o f  a  p a u p e r ,  t h e  s u i t  i s  1 8 9 7  
i n s t i t u t e c l  w h e n  t h e  a p p l i c a t i o n  f o r  l e a v e  t o  s u e  a s  a  p a u p e r  i s  ~  ^ b h o y I ”  
f i l e d .  T h a t  o b v i o u s l y  o u l y  a p p l i e s  t o  a  c a s e  i u  w h i c h  t h e  a p p l i c a -  CHCÊ  ̂ Deit 

t i o n  i s  g r a n t e d ,

T h e  S u b o r d i n a t e  J u d g e  h a d  n o  p o w e r ,  a f t e r  t h e  r e j e c t i o n  o f  
t h e  a p p l i c a t i o n ,  t o  g i v e  t i m e  f o r  t h e  p r e s e n t a t i o n  o f  a  p l a i n t  o r  t o  
t r e a t  t h e  old  a p p l i c a t i o n  a s  a  p l a i n t  i n  t h e  s u i t .  I t  s e e m s  c l e a r ,  
f r o m  t h e  p r o v i s i o n s  o f  s e c t i o n s  4 0 9 ,  4 1 0  a n d  4 1 3  o f  t h e  C o d e  o f  C i v i l  
P r o c e d u r e  a n d  s e c t i o n  4  o f  t h e  L i m i t a t i o n  A c t ,  t h a t  t h e  s u i t  m u s t  
b e  t a k e n  t o  h a v e  b e e n  i n s t i t u t e d  s o m e  t i m e  a f t e r  t h e  a p p l i c a t i o n  
t o  s u e  a s  a  p a u p e r  w a s  r e j e c t e d .  W h a t  t h a t  e x a c t  t i m e  i s  w e  
n e e d  n o t  c o n s i d e r ,  b e c a u s e  i n  a n y  v i e w  o f  t h e  m a t t e r  t h e  s u i t  w a s  
o u t  o f  t i m e .  T h e  d e c i s i o n  o f  t h e  l o w e r  C o u r t s  i s  i n  a c c o r d a n c e  
w i t h  t h e  d e c i s i o n s  o f  t h e  B o m b a y  H i g h  C o u r t  i n  t h e  c a s e  o f  
Keshab R am ehandra D eshpande  v .  K rishnarao  Venhatesh In a m d a r
( 1 ) ,  a n d  o f  t h e  A l l a h a b a d  C o u r t  i n  t h e  c a s e s  o f  N a r a in i K n a r  v .
M ahhan  L a i  ( 2 ) ,  a n d  o f  A hbasi B egam  v .  B a n h i Begam  ( 3 ) .

T h e  l e a r n e d  p l e a d e r  f o r  t h e  a p p e l l a n t  r e l i e d  u p o n  t h e  c a s e  o f  
S k  inner  v .  Orde  ( 4 ) ,  b u t  t h a t  c a s e  i s  c l e a r l y  d i s t i n g u i s h a b l e ,  a s  
t h e r e  w a s  i n  t h a t  c a s e  n o  o r d e r  r e j e c t i n g  t h e  a p p l i c a t i o n .  T h e  
a p p e a l  i s  d i s m i s s e d  w i t h  c o s t s ,

D . B . A ppea l dism issed.

V O L . X X I V .]  C A L C U T T A  S E R IE S . ><.91

INSOLVENCY JURISDICTION.

Before Mr. Jmtiae Jenlnns.

I n the MATTaB OP BEER NUESING- DUTT, an I nsolvent.
1 O J  4

’axation o f  costs— Dhcretioti o f Taxing Officer— Costs o f Tioo Counsel— June 24.
Insolvency Proceedings-—Allegations o f  improper eondual—Purahaser.

A rule was obtained in oertaio Insolvency proceedings against the 
jircliaser of property oE the insolvent to  show cause why such purchase 
iould not be set aside, and alleging improper conduct on the part of the 
tii:ohaser,’wlio was represented by two Counsel a t the hearing o f tire rule 
)n taxation of costs of the purchaser, the other parties objected to the costa of 
,vvo Counsel on behalf of the purchaser being allowed.

( 1)  1. L  E .,  20  B o m .,(5 0 8 . (2 )  I .  L . B.., 17  A ll.,  5 2 6 .

(3 )  i .  L . R ., 18  A ll., 2 0 6 . ( 4 )  I. L . 11., 2  A ll.,  2 4 1 .


