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APPELLATE CIVIL.

Before Siv Francis William Maclean, Knight, Chief Justice, and Mr. Justice
Banerjee.
1STLAN CHUNDYR DAS SARKAR (Pramyrirr) ». BISHU SIRDAR
AND OTHERS (DEFENDANTS.) *

Transfer of Property Act (IV of 1882), section 58—Rightsof a transferec in
good faith and for consideration—Good faith, Meoning, of—Effect of
transfer made with the object to delay or defeat a creditor, the transferee
not being aware of such an intention—=Second appeal—Civil Procedure
Code (det XIV of 1888), sections 584 and 585—Findings of fact—
Inference of law which the facts found were insufficient to justify.

Where a transferee for valueis not aware of any intention om the part
of the transferor to defeat or delay his creditors, but has knowledge only
of an impending execution against the transferor, such knowledge itself is
not sufficient to vitiate the transfer, and does not make the transferee a
transferes otherwise than in good £aith within the meaning of section 53 of
the Tronsfer of Property Act (IV of 1882).

Bumburun Singh v. Jankee Sukoo (1), referred to,

Where the lower Appellate Court arrives at a conclusion, which is an
inference based upon an erroneous view of law, the judgwent is open to ques-
tion in second appeal.

Lackmeswar Singh v. Uanowar Hosseln (2), and Ram Gopal v. Shamskhaion
(8), referred to,

Taw facts of the case, so far as they are neceswary for the pur-
poses of this report, and the arguments, appear sufficiently from
the judgment of the High Court,

Mr. Woodrgfe, Mr. W. C. Bornerjee and Babu Upendra Nuyh
Miiter for the appellant. '

Mr. Jackson and Babu Givija Sunker Mazoomdar for tho
respondents,

% Appeal from Appellate Decree No. 803 of 1895 againgt the decres of B, .
Mittra, Esqy, District Judgeof Faridpore, dated tho 30th of January 1895,
affirming the decres of Babu Beni Medbub Roy, Munsif of Goalundo, dated
the 26th of December 1892,

(1) 22 W. R, 473, ,
(2) I. L. R, 19 CGile,, 253 ; L. R, 19 1. A., 4.
(3) 1 L. R., 20 Cale, 93 ; L. R, 191, A, 228,
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The judgment of the High Court (MacrEaw, C.J., ang
BANERJIEE, J.) was as follows i~

This appeal avises out of a suit brought by the plaintif
(appellant) for declaration of his title to, and for confirmation of
his possession of, an eight annas share of a certain Jjote, on
the allegation that the said share, which belonged originall
to defendants Nos. 5and 6, was purchased by the plaintiff from
these defendants for Rs. 1,000 on the 18th Pous 1207, ( 1g
January 1891 ), under a registered deed of sale ; that defondant
No. 4 having, in execution of a decree held by him against
defendants 5 and 6, attached the said share, the plaintiff preferred
a claim, but the same was disallowed ; and that the property
was sold in execution of tho decree of defendant No. 4 and
purchased by defendants Nos. 1 to 8 on the 21st March
1891. Mwo other persons were made defendants in the ease, but
subsequently, ab the plaintiff’s instance, their names were removed
from the record.

o

The suit was defended by defendants Nos, 1 to 4, and their
defence, so far as it is nocessary to be considered for the purposes

of the present appeal, was n denial of the plaintiff’s purchase as .
a real and bond fide transaction.

The first Court found that the purchase of the plaintiff was
not a real and Tbond fide transaction, but was merely a nominal
one, resorted to with the object of defeating the claim of defen-
dant No. 4, and it accordingly dismissed the suit.

On appeal by the plaintift, the lower Appellate Court has found
that the plaintiff purchased the property, but not in good faith, and
it has accordingly affirmed the decree of the first Court, dismissing
the suit. In second appeal it is contended for the plaintiff that
the decision of the lower Appellate Court is wrong in law, because
the mare circumstance of the plaintiff having been aware of the
fact that the defendant No, 4 had taken out or was going to take
out exeeution against defendants Nos, 5 and 6 was not sufficient to
make his purchase oms nob in good faith, as the lower Appellate
Court has held. It is further comtendod that the only thing
necossary to constitute o purchase in good faith was that the
purehnse should be real and for value, and a real purchase for
value, oven if it was with the object of defeating or delaying
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creditors, would still be a purehase in good faith and entitled to
be upheld ; and in support of this contention the cases of Wood
v Dizie (1), Hale v. Saloon Omnibus Co. (2), Ramburun Singh
v, Jankes Sahoo (3), Sankarappa v. Kamayya (&), Sube Bili
v. Bulgobind Das (5), and Sakharam Mahipat v. Dowud Fulad
Jawalbhai (6) are relied upon.

On the other hand, it has been argued for the respondents that the
question of good faith is a guestion of fact, and the lowar Appellate
Court having found that the purchase of the plaintiff was not
in good faith, it is not open to this Court tq intevfers with its
judgment in second appeal ; and in support of this argument
the ease of Durga Chowdhrant v. Jowakip Singh Clowdhei (7) is
referred to,

Now, the validity of the purchase under which the plaintiff
claimsis to be determined with reference to section 53 of the
Transfer of Property Act, which enacts that ®every transfor of
immoveahle property” (we aroonly quoting so much of the section
23 is applicable to the present case) “made with intent to defeat
o delay the ereditors of the transferor is voidable at the option
of any person so defeated or delayed.” And then, aftor laying
down a rulo of evidence, the section further proceeds : “ Nothing
jn this section shnll impair the rights of any transferee in good
faith nnd for consideration. ”

Reading this section a3 a whole then, what it means, so far as

it is applicable to & case like the present, is this,—that where a
transfer of immoveable property is made with intent to defeat

Lot delay any creditor of the transferor it is voidable at his option ;
'but where a transferee for value takes the property in good faith,
‘that is without being a party to any design on the part of the

transferor to defeat or delay his creditors, his rights shall not be
impaired by anything contained in this section,

The words “ good faith * have not been defined in the Act ; noris
there any definilion of the expression in the General Clauses Act of

(1)7Q. B, 892. (2) 4 Drow., 492,
(3)22 W, R, 473, (4) 3. Mad. H.C., 231
(5) L T. R., 8 All, 178, (6) I L. B., 4 Bom,, 76 nots.

(1) LL. R, 18 Csle,, 23; L. B., 17 L. A., 122,
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1868, which wasin force when the Transfer of Propel-[;y Act
was passeds

But a consideration of the section, talken asa whole, leads g
to the view we have taken, that the object of the last paragraph
of section 53 is to protect am innocent transleree for value,
notwithstanding that the transforor may be actuated by a desiva
to defeat or delay his cvedifors. But there arises a furthey ques-
tion,—whether, where a transforoe for value has knowledge of 4y
impending oxcoution against the transferor, such knowledgy
itselfis sufficient to vitiate the transfer and make it one not in
good faith, notwithstanding that the transferoe may not be aware
of any intention on the part of the transferor to defeat or dolay
his creditors, and notwithstanding that he may honestly
believe that the salo is resorted to for the purpose of paying the
creditors. Woare of opinion that mere knowledge of an impending
exccution against a fransferor is nob sufficient to make the transe
foree a transferee otherwise than in good faith, when he Toes
not share the intention of the transferor to defeat or delay his
creditors.

This view is fully supported not only by reason but also by
authority : see the case of Ramburun Singh v. Jankee Sahoo(l).
'Wo are not prepared, however, to aceept as correet the extremeo
contention urged on behalf of tho appellant, that all theb was
necessary to constitute a transferee in good faith within the meanc-
ing of section 53 was that the transfer should be real,
and that, although the transferee might share the intention of
the transferor to defeal or delay creditors, he would still bea
transforee in good faith. It cannot Lo said that a transferee for .
value who accepts the transfer for the purpose of helping
the transferor to convert his immoveuble proporty into money
which can easily be concealed and kept oub of the reach of his,
creditors, and thus defeat or delay the creditors, isa transferse
in good faith within the meaning of section 53, We do not think
that the cases cited support this view. They are cases under
13 Tilizabeth, ¢, 5 5 and though that Statute formsin part the
gromndwerk of section 53 of the Transfer of Property Ack its
langnage is different, and the Indian law goes much further than

(1) 22 W, R, 473.



YOL. XXIV.] CALCUTTA SERIES, 829

the English Statute. Inthe case of Wood v, Divie (1) it was 1897

held that a transfer of property for good consideration was not —

void merely becnuse it was made with intent to defeab the ex- _Cuunver
. . . . Das Sanxam

pected execution of a judgment-creditor; and the sume view n

was taken in the case of Hale v. Saloon Ommibus Co. (2); but  Bisuv

they do not go so far as the appellant’s contention goes. Indeed, -Bunan.

it would almost be a contradiction in terms to say that a transferce

forvalne, who takes the transfer with the intention of helping

the transferor to convert his immoveable properly into noney

which can easily be concealed, and thus to defeat or delay his

ereditors, should nevertheless be treated as a transferes in good

faith, and the transfer to him should be upheld, though section 53

says thet a transfer made with such intention is voidable af the

option of thecreditors, Where the transferee is a creditor of the

transferor, and accepts the transfer in satisfaction of the debt due

to him, though with the knowledge that his doing so has the

effect of dofeating other ereditors of the transferor, the transfer

may come within tho last paragraph of section 53 of the Transfor of

Property Act. But that is not the case before us, and it is une

necessary to say more on this point.

There arises then the question whether the Court of Appeal
below has come to a finding that the purchase of the plaintiff
_was not in good faith, so as to prectuds this Court from interfering
-in second appeal.  No doubt, il the lower Appellate Court has
found wupon the evidence that the plaintiff was not only
"aware of the impending exceution of decree against his vendors
“lmt also shared the intention of his vendors to dofeat or delay
 that execution, the finding would be unassailable in second appeal.
But if, after baving found thab the intention of the vendors was
to defeat or delay their creditors, and that the plaintiff was only
aware of an impending execution against the vendors and nothing
more, the lower Appellate Court has come to the conclusion that
the plaintiff’s purchase was one not in good faith, then that con-
clusion i an inference based upon this view of law, that mere
knowledge on the part of the transferes that there is an impend-
ing exscution, coupled with an intention on the partof the trans-
faror to defeat or delay his ereditors—an intention nob kunown to

(1V7Q. B,, 892, (2) 4 Drew., 492,
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the transfsree—necessarily makes the purchase one other than
in good faith—a view of the luw which, as we have shown above,
is ervonsous, And, if that be o, the judgment is open to qres-
tion i second appeal.

In support of this view we may refer to the cases of Lackmesiar
Singh v. Manowar Hossein (1) and Ram Gopal v. Shamshkhaton @)

Now, as we understand the judgment of the learned J udge
below, he has not come to any finding that the plaintiff shared
the intention of defendants Nos. 5 and 6 to defeab ov delay their
creditors ; but he has come to the conclusion that the plaintiff’s pue-
chase was not in good faith, because he found that the plaintiff was
aware of theimpending execution of decree against defendants Nos,
5 and 6}by defendant No, 4, and of thatalone. But, as we have said
above, such knowledge may be consistent with good faith iu the
plaiutiff, and the purchase by the plaintiff will not be vitiated on
the ground of had faith, unless it can be clearly proved that the
purchaser was a party to a design of his vendors to defeat or delay
theircreditors. Weshould add that we do not think that the learned
Judge below was right in importing into section 53 the definition
of construotive notice given in section 3 of the Act.

In this view it becomes necessary to remand the case {o the
Jower Appellate Court, in order that it may determine the ques-
tion whether the plaintiff purchased the property in dispute from
defendants Nos. 5 and 6 with the object of enabling them to defeat
or delay their creditor, the defendant No, 4, or with the knowledge
that they intended to do so.

If it come to an affirmative finding on that question, the
suit must be dismissed. If it come to a negative finding the
plaintiff will be entitled to & decree.

Costs will abide the resulb.

8.0, G Appeal allowed. Case remanded.

(1) LfL. B., 19 Cale.,, 253 : L. B, 19 T. A,, 48.
(2) L L. R, 20 Cale., 93 ; L. R, 19 1, 4, 228,



