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ISIlAlJ GHUNDKR DAS SAEKAK (P l.u n tiff)  v. BISIIU SIRDAE •
AND OTEEBS (DEPEN DANTS.) ®

T r a n s f e r  of Property Act {IV  of 1SS2), section SS—Rights of a transferee in 
(jooil faith and for eomidiration— Good faith, Meaning, of—Effesl of 
transfer made with thi oljeet to delay or defeat a creditor, the tmnsferea 
not leing aware of mc% an intention—Second appeal— Civil Prooedura 
Code (Ael X IV  of JSSS], sections SS4 and SS5—Ftndingg of fact— 
Inference of law which iht facts found were insufficient to justify.

Wlioro [1 transferee for value is not aware of any intention on the part 
of tbo transferor to defeat or delay his creditors, but has knowlcdgo only 
of an ImjjendiDg exeoution against the transferor, such knowledge itself is 
not sufficient to vitiate tlie transfer, and does not malte the transferee a 
transferee otherwise than in good iaith witliin the meaning of seotiou 53 of 
tiie Transfer of Property Act (IV of 1882).

EamJmrun Singh r. Janhee Sahoo (I), referred to.

Where tlie lower Appellate Oourt arrives at a oonolusion, which is an 
inforenoe based upon an erroneous view of law, the judgment is open to ques
tion in second appeal.

LaeJtmeswar Singh v. Mancmr Uossein (2), and Earn Oopal v. Shamshhaion 
(3), referred to.

The facts of tie  case, so far as Itey  are necessary for tlie pur
poses of this report, and the arguments, appear sufficiently from 
the judgment of the High Oourt.

Mr. Woodroffe, Mr. W. C. Bonnerjee and Baba Upendra Malh 
llitteT for the appellant.

Mr. laekson and Bahu Girija Smher Maioomdar for the 
rospoudents.

* Appeal from Appellate DecreQ No. 803 of 1895 against the decree ol B, 0. 
Miltra, Esqr, District Judge of Faridpore, dated tho 30th of January 189.5, 
affirming the deereo of Babu Beni Madhuh Boy, Munsif of Goalundo, dated 
the 28th of December 1892.

(1) 22 \Y. R„ 473.
(2) I. L. R,, 10 Calc., 253 ; L. R,,' 19 I. A., 48,
(3) 1, L. E,, 20 Calc., 93 ; L. K., 19 I, A , 228.



1887 The judgment o f  tlie High Court ( M a o l e a K j C.J., and 
‘ B a k e e j e e ,  J.) was as follo-ws
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I s h a n

appeal arises oul of a suit liroTiglit by the plaintiff 
«. (appellant) for declaration of liis title to, and for oonfirmation of 

liMAi! possession of, an eight aainas share of a certain jote, on 
the allegation that the said share, which belonged origmally 
t o  defendants Sos. 5 and 6, was purchaged by the plaintifi from 
these defendants for Bs. 1,000 on the 18th Ppns 1297, ( 3sfc 
J a n u a ry  1891), under a registered deed of sale ; that defendant 
No. 4 having, in execution, of a decree hold by him against 
defendants 5 and 6, attached the said share, the plaintiff preferred 
a claim, but the same was disallowed ; and that the property 
was sold in esecntion of the decree of defendant No. 4 and 
purchased by defendants Nos. 1 to 3 on the 21st Maroh
1891. T w o  other persons were made defendants in the ease, but 
subsaqnently, at the plaintiff’s instance, their names-were removed 
from the record.

The suit was defended by defendants Nos. 1 to 4, and their 
defence, so far as it is necessary to be considered for the purposes 
of the present appeal, was a denial of the plaintiff’s purchase as 
a real and fcona / ‘le transaction.

The first Court found that the pnrohase of the'plaintiff was 
not a real and ^bond fide transaction, but was merely a nominal 
one, resorted to with the object of defeating the claim of defen
dant "No. 4, and it accordingly dismissed the suit.

On appeal by the plaintiff, the lower Appellate Ootirt has found 
that the plaintiff pui’chased the property, but not in good faith, and 
it has accordingly affirmed the deoreo of the first Court, dismissing 
the suit. In  second appeal it is contended for the plaintiff that 
the decision of the lower Appellate Oourt is wrong in law, because 
the m e re  circumstanoe of the plaintiff having been aware of the 
fact that the defendant No, 4 had taken out or was going to take 
out execution against defendants Nos. 5 and 6 was not suiScient to 
make his purchase one not in good faith, as the lower Appellate 
Court has hold. I t  is further eontendod thatih© only thing 
necessary to constitute a purchase in good faitU Yras that the 
purchasG  should be real and for value, and a real purchase for 
value, even if it was with the object of defeating or delaying



creditors, wmiM still he a purcliase in good faith and entitled to 1897
be iipbeld ; aad in support of this contention tlie cases of Wood 

Dixie (1), Hale Y. Saloo7i Omnibus Co. {2], Bamhtrun 
V. Janhs Sahoo (3), Sanharappa r. Kamayya (4), Suha Bihi 
V. Balgobind Das (5), and Sakha7am Mahipat v. Vaviud Falad 
Jamhhai (6) are relied upon.

On tlie other band, it ia s  been argued for the respondents that the 
question of good faitli is a qaestion of fact, and tlia lower Appellate 
Court having found that the puvohaae of the plaintiff vras not 
in good fiiith, it is not open to this Oourt tq iutarfere with its 
jiidgmeut in second appeal; and in support of this argiimeut 
the case of Burga Uiotvdhrani v. Jawakk Singh GhomS/hn (J) is 
referred to,

Now, the validity of the purchase tinder -which the plaintiff 
claiius is to be determined with reference to section 53 of the 
Transfer of Property Act, which enacts that “ every transfer of 
immoveable property ” (we are only quoting ao much of the section 
as is applicable to the present case) “ made with intent to defeat 
or delay the creditors of the ti-ansferor is voidable at the option 
of any person so defeated or delayed, ” And then, after laying 
down a niJo of evidence, the section further proceeds : “ Nothing 
jn this section shT,!! impair the rights of any transferee in good 
faith and for consideration, ”

Beading this section as a whole then, what it means, so far as 
it is applicable to a case like the present, is this,—that where a 
transfer of immoveable property is made with intent to defeat 

, or delay any creditor of the transferor it is voidable at his option ;
I but where a transferee for value takes the property in good faith, 
that is without being a party to any design on the part of the 
transferor to defeat or delay his creditors, his rights shall not be 
impaired by anything contained in this section.

The words “ good faith” hare not been defined in the Act; nor is 
there any deiiaition of the expression in the General Clauses Act of

(1) 7 Q. B., 892. (2) 4 Drew., 492,
(3) 22 W, B., 473. (4) 3, Mad. H. C„ 2SJ.
(5J I. L. E., 8 All., 178. (6) I. L, E., 4 Bom., 76 not».

(7) I, L. n,, 18 Oalc., 23 ; I/. K., 17 I. A., 122.
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1897 18C8, wtieh tos in force -vvlien tho Transfer of Property Aet
ISHAN.... w a s  p a s s e d .

Dr”Ti!KAH coasiJeratioaofthe section, taken as a whole, leads ^
Bisntj talcen, that the object of tlis last paragrapli
SiKDAR. of section 53 is to protect an innocent transferee for value 

notwithstauding that tho transferor may be actuated by a desira 
to defeat or delay his creditors. But there arises a further ques
tion—whether, whore a ti-ansforoe for value has knowledge of aa 
impending execution against the transferor, such kuowledifo 
itself is sufficient to vitiate the transfer and make it one notin 
good faith, notwithstanding that the transferee may not be awaro 
of any intention on the part of the transferor to defeat or doliiy 
his creditors, and notwithstanding that he may honestly 
believe that the sale is resorted to for the pnvposs of paying the 
creditors. We are of opinion that mere knowledge of an impending 
execution against a transferor is not sufficient to make the trans
feree a transferee otherwise than in good faith, when he 'does 
not share the intention of the transferor to defeat or delay his 
creditors.

This view is fully supported not only by reason but also hy 
authority t see the ease of Ranihurun Singh v. Janlcee Sahoo[\.). 
Wo arc not prepared, however, to accept as correct the extreme 
contention urged on behalf of tho appellant, that all that was 
necessary  to constitute a transferee in good faith within the meaiie- 
ing of section 53 was that the transfer should be real, 
and that, although the transferee might share the intention of 
the transferor to defeat or delay creditors, he would still ba a 
iransforec iu good faith. I t  cannot to said that a transferee for 
value who accepts tha transfer for the purpose of helping 
tho transferor to convcft his immoveable property into money 
which can easily be concealed and kept out of the reach of his. 
creditors, and thus defeat or delay the creditors, is a tran.sferee 
in good faith within the meaning of section .̂ 3, We do not think 
that the cases cited support this view. They are cases under 
13 Elizabeth, o. 5 ; and though that Statute forms in part the 
groundwork of section 53 of the Transfer of Property Act, its 
language is different, and the Indian law goes much further than 

(I) 23 W.  K., 473.
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SlHDAB.

tlie English Stalute. In  the case of Wood y. Dixie (1) it Was 1897 
held that a transfer of property for good consideration was not '
v o id  merely because it was made Tivith intent to defeat the ex- C iid n d e k

pected execution of a judgment-creditor; and the same view Sahkas

was taken in the case of H d e v . Saloon Omnibus Co. (2) ; but Bisiitr
they do not go so far as the appellant’s contention goes. Indeed, 
it would almost be a contradiction in terms to say that a transferee 
f o r  Talne, wlio takes the transfer with the intention of helping 
the transferor to convert his iminoveabla property into money 
which can easily be concealed, and thus to defeat or delay his 
creditors, should nevertheless be ti’eated as a transferee in good 
faith, and the transfer to him should be upheld, though section 53 
says that a transfer made with such intention is voidable at the 
option of the creditors. Where the transferee is a creditor of the 
transferor, and accepts the transfer in satisfaction of the debt due 
to him, though with the knowledge that his doing so has the 
effect of defeating other creditors of the transferor, the transfer 
may come within tho last paragraph of section 53 of the Transfer of 
Property Act. But that is not the case before ns, and it is un
necessary to say more on this point.

There arises then the question whether the Court of Appeal 
below has come to a finding that the purchase of the plaintiif 

_ >ras not in good ftxiili, so as <o precinda this Court from interfering 
• in second appeal. No doubt, if the lower Appellate Oourt has 
! found upon the evidence that the plaintifi was not only 
' aware of the impending execution of decree against his vendors 
blit also shared the intention of his vendors to defeat or delay 

1 .that executiouj the finding would be unassailable in second appeal.
But if, after having found that the intention of the vendors was 
to defeat or delay their creditors, and that the plaintiff was only 
aware of an impending execution against the vendors and nothing 
more, the lower Appellate Court has come to the conclusion that 
tho plaintiii’s purchase was one not in good faith, then that con
clusion is an inference based upon this view of law, that mere 
knowledge on the part of the transferee that there is au impend
ing execution, coupled with au intontioa on the partof the trans
feror to defeat or delay his credicors—an intentioa not known to
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1897 the transfgree—necessarily makes tbe parchaBe one other than
in good fuith—a view of the law wliicli, as we have shoAva above,

Ghtjnder ig erroneous. And, if that be so, the judgment is opeii to qties-iJuO luAUivAlv _ -
V. tion in second apjpeal.

SisDAn. support of this view we may refer to the cases of LaoJmmcar
V. Manowar liossein (1) and Ram Qopal v. Skamskhaton (2). 

Now, as we -understand tie  judgment of the learned Judge 
below, he has not come to aiiy finding that the plaintiff shared 
the intention of defendants Kos. 5 and 6 to defeat or delay their 
creditors ; but he has come to the conclusion that the plaintiff’s pur
chase was not in good faith, because he found that the plaintiff wt» 
aware of the impending execution ofdecree against defendants Nos.
5 and 65by defendant No. 4, and of that alone. But, as we have said 
above, such knowledge may be consistent with good faith in the 
plaiatiff, aad the pnrohase by the plaintiff will not be ..vitiated on 
the ground of bad faith, unless it oaa be dearly proved that the 
purchaser was a party to a design of his vendors to defeat or delay 
their creditors. We should add that we do not think that the learned 
Judge below was right in importing into sectioii 53 the de&aition 
of construofcivs notice given in section 3 of the Act.

l a  this view it becomes necessary to remand the ease io the 
lower Appellate Court, in order that it may determine the ques
tion whotlier the plaintiff purchased the property in dispute from 
defendants Fos. 5 and 6 with the object of enabling them to defeat 
or delay their creditor, the defendant No. 4, or with tho knowledge 
that they intended to do so.

If  it come to an affirmative finding on that question, the 
suit must be dismissed. If  it come to a negative £ading the 
plaintiff will be entitled to a decree.

Costa will abide the result.

S, 0, G. Appeal cdloxoed. Case remanded.

(1) I.JL. E., 19 Calc., 253 ; L, B,, 19 I. A,, 48.
(2) L L. 20 Calo,, 93 ; L. E., 19 I, A,, 228.
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