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1S07 M A T H U R A  N A T II G H O SE (ADOTiOH-puEonASRii) v. N O BIN  CHAN D RA  

M a y  4. K D N D U  B IS W A S  (PetitionebJ and anothbb (Decrb e-hoi,dbp.)
AMD Others (JcraaMENT-DBBTORs.} «

Second n p p m l— Order n fn sm g  to set aside a  sale— A ppea l fr o m  an crdcr 

fem m d iiig  a  ease— Cock o f  C iv il Procedure ( A c t  ^ i V o f  IS S S ), seciion 
SSSf c la iim  13 and  and  section SOS.

Tliowgli orders under soction 562 o f the  Coda o f Civil Proceilnro are 
appoalnlilo u ador clause 28 o f  section 688, y o t th o  provisiona o i  tlia latter 
saetion  are sab jec t to  its  Inst p iiragrapli \7liioli say s  tb a t  “  orders passed under 

th is  section shall be f i n a l a n d ,  thorefora, no second appeal lies fro m  an order 

pnssed under sectioa 588, c h a se  IB, n o tw itlia tn n d in g  th a t  i t  ia an  order passed 
by  tb s  low er A ppellata Court rem an d in g  th o  case  u n d a r section 562, inag- 
muoh as tbe  order was m ade in a  caso w hich w as i ts e lf  an  appeal fro m  an order 

allow ed by  section  688 o f the  C ode.

The facts of the oase  ̂ so far as they are necessary for the, 
purposes of lihis report, and tho argttmenta, ajDpear suffioiently 
from the judgment of the High Court.

* A ppeal from  Appellate O rder No. 427 o f  1895, agm'nat t!ie  order of 

B ab a  SyM ttC hanil Boy, S aberdinatg  J u d g e  o f  Jeasoro , dated  tho  30tb of 

Septem ber 1896, reversing  tho order o f  B ab a  B id lm  Bhueiion Banerjeo, 

M iinsif o f th a t  D istrict, dated  th e  10th o f M ay 1896.

m ortgage, se ttling  tho conditions o f sale, and  causing  th e  aala to  bo duly 

advertised.

“  A sale is usually  advertised  fo r  a  m on th  (see section 290 o f  the  Civil 

Procedura Code) except when an y  p ro p erty  com prised in the  m ortgage  ia out 

o f  Calcutta. I t  is  then  advertised  fo r  a  longer period, and is also  proclaimed 

in  tho D is tric t w here the p roperty  is s itu a te , th e  p rocedure  be ing  regiiUvted by 

ru les 392 and  403, BelchaiHbers' Buleg an d  O rders, p. 191.

“  A sale m ay  be postponad ii; th e  R eg is tra r is unab le  to  a tte n d  on tlia day 

appointed fo r  th e  sale, or fo r  w a n t o f b idde rs  or sufBcient b id d in g , “  or for 

o ther saflioient cause, or lyith  th e  oonaent o f  th e  p a r t i e s S e e  lu les  407,408 

and  412, Beloham bers’ B uies and  O rders, pagea  195 an d  193. Inatancos m ay 
b«  xcferred to \vhero a sale has boan rep ea ted ly  postpoued , recum'ing another
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l)r. Rash Behary GJiose and Babu Kulion Lall Sarhar for 
tlie api3ellant.

BIr. iV. Chatter']ee and Babu Nalini Nath Sen for iihe
responilents.

The jiiclgnienfc of t te  Higli Court ( M a o l b a n ,  C.J., and 
BiMKJEE, J-), was delivered by 

BAiTBHJi3E, J. ( M a c l e a n ,  0. J., ooncurring).—This appeal arises 
onfc of an application made by the respondent for setting aside the 
sale of a g a n t i  tonnre in execution of a deoree for arrears of rent, 
on the allegation that he holds a subordinate tenure under the 
gan ti  tenure. The applioatiou purported to be made under 
sections 244 and o i l  of the Code of Civil Procedure.

1897

Ma m u ea  
Nath Uhoss
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N o bin

CiiAsniiA
Kdhdu
B is w a s .

(lay lo 1j(3 Sxoil and the  sale to bo ro-advevtiaed ot ve-proolaim ed under ru les 

t tS  and P -if  tlio e ffect be ing  to  d c fa r th e  day  o f p n yn ion t.

I t  should also be no ted  tlia t tim e is a lw ays a llow ed  to  tb e  pm'clmsiii' 

to pay the pnroliase m oney [see  ru le  393 an d  fo rm  o f  conditions o f  sa ls ,
, Balchainbera’ Rnles and Orders, p ag es  191 an d  460] ; th a t  he m ay  fa il to 
do so in due timo, and  i t  m ay ba  neoassary  to  proooed a g a in s t b im  nn rle r ru le  

425 ; that, on the  o ther hand , he m ay , if  n o t p repared  to  accep t the  title , pay  
Uio pni'oliase m oney in to  GoiU't nndor ru le  424 su b jeo t to  h is r ig h t to  ob jec t 

to the t i t l e ; th a t generally  a fte r a  sale ob jee tion  m ay  be taken and  tlio 
sale sot aside, or oorapansation  allow ed fo r  e rro r o r m issta tem en t in  tho  
purtionlsre or descrip tion  oE th e  p ro p e rty  : see ru le s  420 to 423, p a g es  197 

aad 198, and  form  o f  cond itions o f sa le , p . 460.

“ I t  will thus be  seen th a t  tho  p n rehase  m oney  can  ia  no case h e im m e d i- 

alely avtiilable fo r p ay m en t to  th e  m ortgagee , a n d  m ay  in  some oases b o  
withhold fo r  an  uncerfa in  period  d e p en d en t upon tho  re su lt o f  p roaeed ings 

i)v or again st th e  purohaser.

“  Aonovding to  th e  decision o f th e  A llahabad H ig h  C ourt, a m o rtg ag e e  

cannot, under any  oiroum stanoes, be allow ed in te re s t " b e y o n d  th e  d a te  w h ich  
ho8 to bo fixed w ith in  s is  m onths f r o m  th e  d a te  o f  th e  deoroo. "

“ Previous to  th e  T ran sfe r o f P ro p er ty  A c t decrees fo r  sale w ere m ade b y  

the Calcutta H ig h  C ourt in  m o rtg ag e  su its  as w ell as  in o ther su its . I t s  

subsidiary ru les o f p rocedu re  passed  u n d er c lause  37 o f  the  L e tte rs ’ P a ta n t, 
1865, and under section  652 o f A c t X  o f  1877 [a s  am ended  by  A c t 3,2 o f  

1879], are con tained  in  B eloham bers ' Kules and O rders, and  inoiude a body  
o f rules fo r  re g u la tin g  sales by  th e  E e g is tra r (p. 189 et seq) to  w hich  a tte n 

tion is called and  espeoially  to  tho tw o fo llow ing  ra le s  w liioh cam e in to  effec t 
on the 1st o f M ay 1885,
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1897 The Munsif held, and I  tliiak rightly held, that section 244 
has no application to a case like the present; and he rejected 

Hath Ghosb the applicatioa o e  the ground that the applicant was not entitled 
to make any such application nnder section 311.

Against the order of the Munsif the applicant preferred an 
appeal; and the learned Subordinate Judge in the Oorat below 
has set aside the order of the Muiisif and directed him to enter
tain the application and to dispose of the same according to law. 
Against this order of the Snbordinato Judge the anction-purchaser 
has preferred this second appeal.

At the hearing of the appeal, a preliminary objection is taken

D.
SfOBIN

CHANBBA
KnNDt;
Biswas,

“  Bulo 555 a t  p. 228.— ' Unloas otlierw lso  orderod ia te rea t shall be  com- 
pnled  on a  m ortgage, a t the  w to  m entionod thoi-ein, un til tho  ond o f s is  

m onths from  the d a ta  o f the  decree or u n til th e  end o f  any  fu r th e r  period to 

wViioli tlia tim e  m ay ho enlarged. Such in te re s t shall be added to  th e  prirwx- 

pal, and th e rea fte r in terest shall be  com pu ted  on  th e  agg regate  am oun t a t llio 

ra ta  o f  s is  p e t oeat p e r annum .’

“ Eule. 324 a t  p. 168.— ‘U alesa  th e  C o u rt o r a  J u d g e  shall otlierwiae 
o rder e re ry  decree in » su it fo r tho  sale  o f  m o rtg ag e d  p roperty  shall contain a 

direction th a t  i l  th e  m oney to arise  h y  such  sale shall n o t he suiBcient for 
tho paym ent in  fu ll o f  th e  am ount o f  p rinc ipa l, in to res t, and  costa  payahlo 

under the  dBoree, th e  defendan t do p ay  th e  am o u n t o f  th e  deiioieacy, w ith  
in torest a t the ra te  o f s is  per cent, per annum .’ See the  note  under this ruls.

“  In  m ortgage suits thep rooedure  w as re g u la te d  by  th e  ru les o f C ourt and 

tho Civil P rocedure Code, un til the  T ran sfe r o f  P ro p e r ty  A ct cam e in to  eileci:.

“  Section 104 o f  th a t A ct g ives th e  H ig h  C ourt pow er to  m ake rules as 

fo llo w s ; ‘ Tho H ig h  Court m ay  fro m  tim a  to  tim e  m ake ru les oonsiatent 

w ith  this A c t fo r carry ing  out in  its e lf  an d  in  th e  C ourts o f C iv il Jud icatu re  

subject to its  superintendence, th e  prov isions co n ta ined  in  th is  chap ter.'

“  U nder th a t section th e  O aloutta H ig h  C ourt m ade  ru les fo r  tho  Original 
Side, a  p rin ted  copy o f  which is  annexed. T ho  ru les reg u la tin g  sales b y  the 
fieg is tra r w ere tlien  considered, w ith  th e  re su lt th a t  som a w ere repealed ond 

som e am ended. B ale  555 w hich d irects  th e  allow ance o f  fu r th e r  in te rest was 
am ended, b u t w ithout m od ify ing  o r in  an y  w ay  a ffec tin g  th a t  direotion.

“  I t  th u s  appears th a t  th e  in to rp re ta lio n  o f  th e  law  by  th e  A llahabad 

H ig h  C ourt is  opposed to  th e  in te rp re ta tio n  o f  th e  law  b y  th e  Oalontta 

H ig h  C ourt as evidenoad by  i ts  ru les. A n d  i t  should  be  added  th a t  the 

course o£ praetaoe followed b y  th e  O aloutta H ig h  C ourt h as  b een  uniform ly 
in  conform ity  w ith  its  ru le s .”
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hr tlie learned Coiinsol for the respondent, Ihal no socoad appeal 189J
licr, in iWs caae. Tlie ground iipon wMoli tlie pvelirainary objec- M.miuaA.
tioii is based is tins, that the order passed the Court of appeal
liclow was an order passed uuder section 588, clause IG, in an Nonrsr
appeal from an order of the Mniisif rafnsiiig to set aside a sale of k̂ukhiI''̂
immoveable property, and being an order of that nature is finali Biswas?. 
as provided by the last paragrapli of section 588.

lu  answer to this objection the lea.rned Vakil for the appel
lant urges that this appeal is allowed by clanso 28 of section 588 
of the Code. I t  is ra-gued that the order appealed from is a 
ieinand order by the'loviw Appellate Court made under section 
563, and is therefore appealable; and the cases of Xirti- Uohaldar'

Mamjan i l o h a h h i '  (1), Collector o f Bijnor V. Ja fa r A li Khan
(2), and ilohadev Narsingh  v. Ragho Kesliav (3) are relied upon 
as lending support to this coutontiou.

But -we are of opinion that tlie preliminary objection ought to 
prevail, and that the cases cited for the appellant are distinguish- 
able from the one before its, I t  is true that orders nnder section 
562 remnnding a case are appealable nnder clause 28 of section 
588 ; but the provisioas of the section are subject to the last para
graph of the section, -which says that “ orders passed in appeals 
■under this section shall be final.” The effect of this last paragraph 
of the section is to bar an appeal from an order passed in an 
appeal allowed under the section ; and where a remand order is 
made in a case which is itself an appeal from an order allowed 
by this section, the order, eyen thongh it be one roniandiag' the 
case, is, we thijit, an order that is not appealable. To recoucila 
clause 28 of section 588 with the last paragraph of the seofcionj 
we must read clause 28 as referring only to orders made nnder 
section SS2 in eases which are appeals from decrees,

As for the cases citcd, they are all of them cases of remand 
orders made, not in appeals from orders, bnt in appeals from 
original decrees. Ih e  objection that was raised in those cases to 
an appeal from a reuiand order being entertained Waa this, that 
the oases being of the Small Cause Court class, and a second

m

(1) I. L . B ., 10 Calc., 623. (2) I. L. R., 3 All., 18.

(3) I. L. 11., 7 Boia,, 292.



1807 appeal beiug barred ia snoh cases by section 5S6, an appeal from 
IvUTODKiT' ^ order wbicli would be a second appeal, would not lie;
Kath GHOSE find tie  objection was overruled upon the ground that clause

28, section 588, was not subject to tlie eseeptioiial proTisiona of
CiusDBA sootion 586, which wns a provision relating to appeals from appel- 
Biswas appeals from orders. Whether that view of

the law is right or not is a question whicli we need not oonsidor 
in this oiiso. I t is enough to say that; this case is clearly distin- 
gwishable from the cases citod.

That being so, we think effect ought to be given to the preli
minary objection, and this appeal must be dismissed with costs.

s. 0. G. Appeal dismissed.
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Before Sir JFraneis William ilJaclean, KnlgM, Chief J îsiioc, and 2Ir. Justice
Bunerjee.

ADIIAR CHANDRA DASS (DEOaEE-noLDEK) i’. LAL HOHUN DA§
ailird 24, AKD others (jTOGMENT-DEETOIiS.)®

Limitation Act {XVoflSTT), Schedule II , A r ikh  170, clause [4)—Step in aid
of exemiion of deom—Ajiplieaiion for siibstiiiUion of the heirs of the
deceased judgmeat-delior—Apijlkaiion in acconlmicc viith law—Cnde
of Civil Procedim [Act X IV  o f 1883), sections 334, 2S5, S4S and 2.1%,

An applicatioa by the juflgmoiil-creditor for aubstitution of tbo lioirs 
of the deocasod jui^gment-delitor, thoijgli clisfilloweJ, is im application in 
aocovdatica with law to take soma step in aid of execution of tlie decree witliia 
the weaning of snb-seclion 4 of Article 179 of the Liaitiitiou Act,

Ad application by tlie judgmcnt-orcditor for the elocution of his decree, 
whicli liaa been uttftoheil, ne well as an application by him to exocuta 
atiotlier decree wliieli lie liad attached in cseoufioii of liis own cleoree, though 
disalloweil, are appHoatioiis in auconlance with law.

The facts of the case and the arguments appear sufficiently 
from the judgments of the H igh Oonrt.

Bahu Maimatha JSatli MiUer for the appellant.

Baba Baikant Nath Das for the respondents.

® Appeal fi-Dm Ordev No. 320 of f896, against: the order of fl. B. Eansom, 
Esq,., Officiating Additional Judge of Dacca, dated the 5th of June 189G, 
rovei'sing tlie order of Baba Shyam Ohundor Eoy, OlSoiating Subordiuato 
Judge of that district, dated the 6th of September 1896.


