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Bofore Siv Francis William Muelean, Knight, Ohief Justice, and Mr. Jusiies

Buneryfee.
1807 ~MATHURA NATIT GHOSE (AucTion-porcuasme) ». NOBIN CHANDRA
May 4 KUNDU BISWAS (PETiTIONER) AND ANOTIIER (DECREE-IIOLDER)

AND (THERS (J UDGMENT-DEBTORS.)

Second appeal—Oider vefusing to et aside a salo—dppeal from an order
vemanding o case—Code of Civil Procedure (deé XIV of 18882), section
588, clauses 16 and 28, and section 562.

Though orders under gaction 562 of the Code of Civil Procedure are
appoalable undor clause 28 of section 588, yot the provisions of the Iatier
gection are subject to ta last paragrapl which says that ¢ orders passed under
this section shall be final”; and, therefore, no second appeal lies from an order
paseed under section 588, elauso 16, notwithstanding Lhat it is an order pasgad
by the lowor Appellate Court remanding the cage under section 562, inag-
much asthe order was made in a case which wasitself an appeal from an ordor
allowed by section 588 of the Code,

Tan facts of the case, so far as they are necessary for the,

purposes of this report, and tho arguments, appear sufficiently
from the jndgment of the High Court.

% Appeal from Appellate Order No. 427 of 1896, against the order of
Babu Syam Chand Roy, Subordinate Judge of Jessore, dated the 30th of
September 1836, reversing the order of Babu Bidhu Bhushsn Bunerjee,
Munsit of that District, dated the 16th of May 1896,

mortgage, settling the conditions of sale, and causing the smle to Do duly
advertised.

“A gale is usually advertised for o month (see section 230 of the Civil
Procedure Code) except when any property comprised in the mortgage is out
of Caloutta, It is then advertised for a longer perfod, and ig aléo proclaimed
in the District wheve the property is situate, the procedure being regulated by
rules 392 and 403, Belchanbers' Rules and Orders, p. 194,

¥ A sale may be postponed if the Registrar is unable to attend on the day
appointed for the mle, or for want of bidders or sufficient bidding, * or for
ather sufficient cause, or with the consent of the portiess” sce rules 407,408
and 412, Belchawmbers’ Rules and Orders, pages 185 and 196, Instances may
e referred to whero o sale has boen repeatedly postpensd, requiring another
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Dr. Rash Behary Ghose and Babu Kiskori Lall Savkar for — 1897

the appellant. Matsuga
My, N. Chatterjee and Babu Nalini Nath Sen {for the NATHWGHOSE
. . Noniw

respondents CUANDRA

The jadgment of the High Cowrt (Macreaw, C.J, and Komwou
i BiswAs.
PiNERIEE, J.), was delivered by

BaxersaE, J. (MacLeay, C. J., concurring).~~This appeal arises
out of an application made by the respondent for setting aside the
sale of & ganti tonure in execution of a decres for avrears of reut,
on the allegation that he holds a subordivate tenure under the
ganti  teoure, The application purported to be made under
sections 244 and 311 of the Code of Civil Procedurs,

day to be Axed and the sale to bo re-advertised or ve-proclaimed under rules
413 and 414, the effect being to dofer the day of payment,

Tu It should aleo be noted that time i8 always allowed to the purchager
to pay the purchase money [see tule 393 and form of conditions of sale,
Ralchnmbers’ Rules and Orders, pages 191 and 4607 ; that he may fail to
'do so1in due time, and it may be nacessary to proceed against him nnder rule
495 ; that, on the other hand, he may, if not prepared to acceptthe title, pay
{he purchase monoy into Cowrt under rule 424 subjeet to his right to object
to the title; that generally after a sale objection may be taken and the
sale st aside, or compensation allowed for ervor or misstatement in the
particulars or description of the property: mes rules 420 to 423, pagos 197
and 198, end form of conditions of sale, p. 460.

«TE will thas besesn that the purchase money canin no case be immedi.
alely available for payment fo the wortgages, and may in some cases be
withheld for an wncertain period dependent upon tho result of proceedings
by or agninst the ﬁurclmser.

~ “ Acnording to the decision of the Allababad High Courl, a mortgagee
cannot, under any circumstances, be allowed interest “beyond the dale which
has to be fixed within six monthe from the date of the deoreo.

_ “Previous to tha Transfer of Property Act decrees for sale were made by
the Calcutta High Court in mortgage suits a8 well ag in other suits. Itg
subsidiary tules of procedure passed under clouse 37 of the Letters’ Patent,
1865, and under section 652 of Act X of 1877 [as amended by Act 12 of
1879], are contained in Belchambers’ Rules and Orders, and include s body
of vules for regulating seles by the Registrar (p. 189 etseq) to which siten-
tion is ealled and especially to the twe following rules which ¢ame inta effect
on the 1st of May 1885,
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The Munsif held, and I think rightly held, that section 244
has no application to a case like the present; and he rejected

Narn GHOSE the application on the ground that the applicant was not entitled

Nosiy
CHANDBA
Kuowoy
Biswas,

to make any such application under section 311.

Against the order of the Munsif the applicant preferred an
appeal ; and the learned Subordinate Judge in the Court below
has set aside the order of the Munsif and directed him to enter.
tain the application aud to dispose of the same according to law.
Against this order of the Subordinate Judge the aunction-purchaser
has preferred this second appeal.

At the hearing of the appeal, & preliminary objection is taken

« Rule 555 at p. 928~ Unless otherwise ordered interest shall be com-
puted on n mortgage, atthe rato mentionod therein, nutil the end of six
months from the data of the decree or until the end of any further pariod ta
which the time may ho enlarged. Such interest shall be added to the prinei-
pal, and thereafter interest shall be compuled on the aggregate amount at the
rate of six per cent per amnum.

“Rule, 324 ot p. 168~ Tunless the Court ora Judge shall otherwiss
order every decrse in o suit for the sale of mortgaged property shall contain
direction that if the money to arise hy such sale shall not be sufficient for
tho payment in full of the amount of principal, intorest, and costs payable.
under the decree, the defendant do pay the smount of the deficiency, with
interest at the rate of six per cont. per annum,’” See the note under this rule.

“In mortgage suits the procadurs was regulated by the roles of Court and
the Civil Procedure Code, until the Transfer of Property Act catne into effect,

¢ Section 104 of that Act gives the High Court power to meke rules as
follows: ¢The High Court may from time fo time make rules consistent
with this Act for carrying out in itself andin the Courts of Civil Judicature
subject to its superintendencs, the provisions contained in this chapter,

“ Under that section the Caloutts High Court made rules for the Original
Side, a priated copy of which is annexed. The reles regulating sales by the
Registrar were then considered, with the result that some weve repealed and
some amended. Rule 555 which directs the allowance of further interest wag
amended, but without modifying or in any way affecting that direction.

%1t thus appears that the intorpretation of the law by the Allshabad
High Court is opposed to the interpretation of the law by the Caloutis
High Court ag evidencsd by its rules. And it should be added thut the
course of praetice followsd by the Caleutta High Court has been uniformly
in conformity with its rules.”
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by the Jearned Cormsel for the vespondent, that no sé'cond am?eal 1807
livs in this case. The ground upon which the preliminary objec- \TM“\“gm:“lﬁ
tion is basod i this, that the order passed hy the Court of appeal M7 HHCEE
telow was an order passed under section 5388, clause 16, in an OII\R:L\Z )
appeal fram an order of the Munsif relusing to set aside n sale of  “cio 0
immoveable property, and being an ovder of that nature is final,  Diswas.
as provided by the last paragraph of section 588,

Tn anewer fo this objection ihe learned Vakil for the appel-
jant urges that this appeal is allowed by clauso 28 of section 588
of the Code. Tt is argued that the ovrder appealed from is a
jemand order by the lower Appellate Court mads under seetion
562, and is therefore appenlable ; and the cases of Kirte Mohaldar
v. Ramjan Mohaldar (1), Collecior of Bijnor v. Jufur Ali Khan.
(2), and Mohadev Narsingl v. Ragho Keshav (8) are relied upon
as lending support to this contention.

Dut we are of opinion that the preliminary objection ought to
prevail, and thab the cases cited for the appellant are distinguish-
able {rom the one before ds, It i3 true that orders under gection
562 remanding n onse are appealable under clause 28 of section
538 ; bub the provisions of the section are subject to the last para-
graph of the soction, which says that “orders passed in appeals
under this soction shall be final.” Tho effect of this last paragraph
of the section is to bar an appeal from an order passed in an
appenl allowed under the section ; and where a remand order is
male in o case which is itself an appeal from an order allowed
hy this section, the order, even though it be one remanding the
ease, is, we think, an order that is not appealabls, To reconcila
dlause 28 of seotion 538 with the last paragraph of tho seotion,
we must vead clause 28 as referring only fo orders made under
section 562 in cases which ave appeals from decrees,

As for the cases cited, they are all of them cases of remand
orderg made, nobin appeals from orders, butin appeals from
original deorees. The objeclion that was raised in those cases to
an appeal from a reniand order being entortained wus this, that
ibe cases being of the Small Cause Cotrt class, and a second

(1) LL.R, 10 Cule., 598, (® L L. R, 3 All, 18,
(3) L L. ., 7 Bow,, 202,
63
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je07  appeal being harred in such cases by section 586, an appeal from
TP remand ovder which would ba a second appeal, would not tia 3
Nare Grosn and the objection was overrnled upon the ground thab clause
N(’)”l;m 28, section 588, was nob subject to the exceptional provisions of
Cnannea scotion 586, which was o provision relating to appeals from appel
{;l::v‘;g late decrees and not to appeals from orders. Whether that view of
the law is vight or not is a question which we need not consider

in this ense. It is enough to say that this case is clearly distin

guishable from the cases cited,

That being so, we think effect ought to be given to the preli.
minary objection, and this appeal must be dismissed with costs.

. 0. G Appeal dismissed,

Before Sir Francis William Uaclean, Rnight, Chief Justice, and MMr. Justice

Bunerjee.
§897 ADIAR CHANDRA DASS (Docrue-moLber)  LAL MOHUN DAS
Mareh 24, AND OTHERS (JUDGMENT-DEDTORS.)®

Limitation Act (XV of 1877), Schedule 1T, Avticle 179, clause (4)—8tep in aid
of execution of decros—dApplication for substitution of the heirs of the
deceased  judgment-deblor—A4 pplication in accordance with law~-Code
of Civil Procedure {Aet XIV of 1888), scctions 234, 235, 248 and 273,

An application by the judgment-creditor for substilution of the heirs
of the deceased judgment-debtor, though disallowed, is wn application in
aceordance with law to take some step in aid of execution of the decree within
the meaning of snb-geclion ¢ of Article 179 of the Limilation Act,

An application by the judgment-creditor for the excention of his decres,
which has been attoched, as well as an application by him to executs
anather decree which he had uttached in execution of Lis own decres, though
disallowerd, are applications in accordsnce with law,

Tap facts of the ense and the arguments appear sufficiently
from the judgments of the High Court.

Babu Manmatha Nath Mitter fox the appellant.

Babu Baikant Nath Das for the respondents.

# Appeal from Order No, 820 of 1896, against the order of H. B, Ransom,
Bsq., Officiating Additionsl Judge of Daccs, dated the 5th of June 1896,

roversing the order of Babu Shysm Chunder Roy, Officiating Subordinate
Judge of that district, dated the 6th of Seplember 1896,



