
of section liS  would seem to be that an order fo r, and tlio 1897
iisEessment of, costs sliould be made at the time in the presence QaEBN- "
of the parties. This being so , such costs should not bo ordered Em press

an d  assessed b y  th e  Magistrate after a long interval a n d  without T omuuddi.

allowing all the parties affected an opportunity to appear and 
show cause.

We set aside the orders of the Magistrats in both cases dated 
20th January 1897.

g. 0 . B.
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Before Sh-, Justioe 3!aephm o>i anclJilr. J m tic e  A m eer A l i .

UMA S U N D A S I D B V I C P l a i n t i f p )  P e t i t i o h e r  v .  B IN H U  B A S H IN I ,^.S97_

G U O W D H B A N I A N D A N o in aa  ( D b s - e n d a n ts ) ,  O p p o s i te  P a e t t .®

D e c m — A m eiidm ent or allera tion  o f  D ccree— P ow er o f  (he B ig h  G ourf to 
amend d e e m  o f lower C ourt im properly  d ra w n — C iv il P rocedure Ooile 

fA c l  X I V  o f  1 8 S S ), eeeCiong S06, SSX— E ffec t o f  d im is s a l o f  apiieal—
PmcUce.

The order o f  dism iaaal o£ a n  appeal u n d e r  Bection 551 o£ tlio C ivil 

Procedure Ooile b e in g  a  f in d  do iei'm ination  o f ,  nnil a a  ad jud ication  on  tlia  
quMliona ra ised  ia  tlio appaa!, is a  “ decree  ; ”  and  ia  this re sp ee t tliero 

‘is no ilistinotion betw een an  a p p ea l w hich  ia d ism issed  under section  651 
o f tiio Civil P roooduro Code a n d  an appeal w hich  is dism issed  u n d e r any  

other SBOtiou o f  tb s  Code a f te r  fu l l  Jioaring. Moi/ai R cd d i v ,  L iw ja  

R ttld i ( I )  re fe rred  to .

W hen an appeal is d ism issed  u n d er seo tio a  561 o f  the  C iv il P roceduro  

Code, or in th e  case o f  a second appeal w hen  th e  daoroe ia oaa o f  dism issal, 

the effect practie iilly  is to  m a k e  th e  dooree w hich  is  confirm ed th e  final 

decree to  be ese en ted  in th e  s u i t ; a n d  the H ig h  C ourt m ak ing  such  o rder 

has pow er to  am end  the  decree o f th e  low er C ourt w hich  has been  in  effect 

confirmed b y  it, so as to  b r ia g  i t  in co n fo rm ity  w ith  th e  ju d g m e n t w hich  

is also confirm ed.

Tub petitioner brought a suit against the defendants in the

® Civil E u le  No. 7 o f 1897 in  A ppeal f ro ia  A ppella te  D ecree No. 703 o f  
1895, again st th e  decree  o f  W . H . L ee; E sq ., OfEointing D is tric t J u d g e  o f  

Myvnensingh, da ted  the  31st o f  D ecem ber 1894, m o d ify in g  th e  decree o f  

Bahu K . K . C how dhury , M iin sif o f  th a t  d ia ttio t, d a ted  th o  19th o f  
February  1894.

(I) I. L. K,, 3 Mad,, 1.
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Muuaif’s Court for the recoveiy of possession of two plots of 
'  laud ia  a n d /c/ifl, and for the removal of a privy ^vliioti stood 
on the latter plot. The Muasif deoreed tlie suit as regards tl» 
plot ki, and dismissed it as regards kka. From thut decree both 
parties appealed to the District Oourt with the result tlmt the 
appeal of the defendiints mis dismissed, and that of the plaiutitt 
decreed ; but the relief to -which the plaintiff was entitled was 
uot specified iu the deocee, —the form of the decree being simply 
“ appeal decreed.”

The defeudants preferred a second appeal to the High Coutfc 
against the said decree of the District Judge, -vyhioh was dis- 
missedunder section 551 of the Civil Procedure Code.

The plaintiff then sought to execute the decree as one for 
possession of the said plots of land and for removal of the privy 
by the dofsndants, who objected to the osecution of the decree 
on the main ground that the decree obtained by the plaintiff was 
incapable of execution. Both the lower Courts disallowed the 
defendants’ objection and ordered the execution to proceed.

The defendants appealed to the High Oourt against the order 
of the District Judge allowing execution of the deer ee. The 
High Court held that the decree, as it stood, could not bo oseouted 
as regards the plot Ma, it not being in conformity with the kuf 
which lequires that decrees shall clearly specify the relief granted, 
and it would be impossible to gather from the decree in its present 
form what relief the plaintiff was entitled to ; and in allowing 
the appeal as regards the plot k/ia, tho High Court remarked 
that if the decroo of the lower Court was not in conformity 
with its jadgmeut tho respondent might apply to tho Difeict 
Judge under section 20G of the Civil Procedure Code to get it 
brought into conformity. The petitioner then applied to the Dis­
trict Judge who had made the decree in question, to bring it into 
conformity with the judgment. The District Judge refused the 
application on the ground that he had no jurisdiction to deal with 
the decree as it had been the subject of an appeal to the High 
Court, Thereupon the petitioner applied to the High Court 
and obtained this rule, calling upon the opposite party to show 
cause why the District Judge should not bo directed to alter the 
decree to make it clear what relief the petitioner was entitled to,
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aad in alternative alao'prayed tliat a doci'ce might bo directed 
to bo drawn up in accordance -with the decision of the High 
Court dismissing, under section 551 of the Code, the defendants’ 
second appeal, inserting therein all the reliefs granted to the 
petitioner by the judgment of the District Judge, -which was 
thereby aifirraed. In  the course of the hearing of this rule the 
questions arose—whether an order of the High Court dismissing 
an appeal under section 551 of the Civil Procedure Oode is 
a decree, and whether the High Court had power to amend the 
decree of the lower Court confirmed by such order.

Babu Srinath Das, Babu Basanta Kumav Bose, Babu 
Kritanta Kumar Bose, and Babu Bwarlea Nath Cliuclcerlmlty 
for the petitioner,

Babu Nilmadhid) Bose, Babu Xogesli Chundra Boy, and Babu 
Muimda Bath Roy for the opposite party..

The judgm ent of the H ig h  C ourt (M aophbbson  and Abibtsir 
Aiil, JJ.) was as fo llow s:—

On an appeal from an order allowing execution of a decrco, 
this Court held that the decree-holder was not entitled by the 
decree to the particular relief claimed, and remarked that if 
the docreo was not in conformity with the judgment, tho 
proper course for him to take was to get it brought into 
conformity by an application under section 206 of the Qode of Civil 
Procedure. The plaintiff who was the decree-holder then applied 
to the District Judge who had made tho decree in question to 
bring it into conformity with the judgment. The District Judge 
held that as the decree of the District Court had been the subject 
of an appeal to this Court, he had no jurisdiction to deal with it. 
This rule was then obtained by the petitioner to show cause why 
the District Judge should not be directed to alter the decrce 
under the provisions of section 206. The Judge was not right in  
sayiag that this Court altered the decree of the lower Appellate 
Conrtj as admittedly it did not do so. W hat happened was that 
this Court dismissed the appeal of the defendant nnder section 
55 L of the Code of Civil Procedure. I t  is argued that a dismissal 
under section 551 is not a decree or an adjudication of the rights 
of the parties, but amounts to nothing more than a refusal to 
entertain the appeal, and that the lower Appellate Court is
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oonsequouUy not procliided by tlie order o£ dismissal from onier- 
'  taining an application for tlio amendraetii of the decree -wliieh 

it had passed. I t  is irne that the Oourt, acting wmlet 
section 551, is nut iu a position to deal fully with the appeal or to 
make any alteration in tho jiulgmont or decree appealed airainst. 
Nevertheless, it is a defcormination and a final determination of tho 
appeal and it adjudicates on tho questions raised by the appellant so 
far as it is necessary to adjudicate upon them for the purposes of 
tho appeal, and we can see no distinction botweon an appeal wiiich 
is dismissed under section 551 and an appeal which is disniissc<l 
under any "other section o£ the Code after full hoaring. Tho ea e 
of Royal Redili v. Linga Reddi (1) supports this yiew. Eiglitly 
01' wrongly it is not the practice of this Court to draw np 
decrees in cases dismissed under section 551, or, in tho case 
of a second appeal, -when the decree is one of dismissal, to record 
anything in the decree more than that tho appeal is dismisseJ. 
But tho eifect practically is to make the decree which iff oou- 
firmed, the final decree to be oxeeutod in the suit, and there can 
be no question that this Oourt has power to amend the decree 
which has been in effect confirmed by it so as to bring it into 
conformity with the judgment -which is also oonfirmod. The rule 
•which hag been issued in this case called upon the opposite sitlo 
to show cause why the Districi Judge should not be directed to 
make the amendment. But this does not appear to bo strictly 
in conformity with the order which the Court made when the 
rule was granted, All the parlies are, however, now before the 
Oourt, and we are in a position fully to deal with the roattor on 
its merits. I t is an admitted fact that tho decree of the District 
Judge is not in oonformity -with his judgment. The decree 
simply directs that the appeal he decreed without specifying in 
any way the relief given by it. l a  the judgment it was dis­
tinctly held that the plaintiff had proved her title to and pos­
session of the. land (plot hha) on which a privy had been built, 
and that the defendant must remove that privy and vacato the 
land. We, therefore, direct that the decree of the District Oourt, 
setting aside the decree of the first Court, be amended; and that 
it he declared that the plaintiffs title to tho land (plot Iha) on

(1) I. L, B ,, 3  Mad.; 1.
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wiiieh n pi'ivy has boon builfc is established, and tliat she ia entitled 
to po3Sei3sioa thereoF, ftnd that tlie defendant must remove the - 
privy o,ud vocafcc tho laud. Xlie dafondaat to pay tho costs of 
the appeal and of the suit in the lower Courts with tho -usual 
intorost, A copy of this order will be sent to tho lower Court 
to l,e'attaahed to tho decree.

jj. p. B. l)ew e  o f t h  Imer Court amended,
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Bafnre, M r. Ju stice  A m eer A I L  

D EBENDKA N A T H  B IO L L IC K  v. P U L IN  B E H A R Y  M U L L IC K
AND AilOTnEE.®

Trmtsfcr o f  Properly A c t ( I V  o f  t3 S 3 ) ,  s. 1S5, qlauss (d )— M ortgage—  
Actionable O la m —-T ransfer o f  P royeriy A o f, seciion S-i— Transfcr o f  

a claim fo r  an  am ovnf less than iia m lu e — R m v e r y  o f  a m o m l acluaUi/ 
p a id  with interest m id  incidental exjtm ses.

A debtor o k im in g  tho benefit o f eeotioa 135 o f th o  T i'anafor o f F topov ty  
Act (IV  o f 1882) is diaotiarged o f h is  liab ility  i f  ho p a y s  or oifora to  pay  ut 
any timo hefova fiiml ju d g ra a n t tlio  araouQ t ac taa liy  p a id  w ith  ia te re s t aad  

incidental (

Mudiiram. B a r ili  v . Ish a n  Chm idar G hukerhutti (1 ) follow ed.

The am ount o f  ia te ree t is go v ern ed  b y  sec tion  84  o f tliQ T rauB fer a£ 
froporty Aot.

Thb defendant Pulin Behary Mullick executed a mortgage and 
further charge, dated, respectively, 23rd September and 3rd 
November 1886, in ftivour of one Sowdaminy Dossee, who assigned 
tho same to the plaintiff on the 26 th January 1891. On hearing of 
tlio assignment the mortgagor offered to pay to the assignee, under 
section 133 of the Transfer of Property Act, the actual price paid by 
him for the asaignment, together with interest and incidental 
expenses. There was a dispute as to the amount of these items, tha 
price of the assignment, according to the plaintiff, being Rs. 6,000, 
and aeeording to the defendant only Bs, 2,750, whioh latter sum was 
pi'ovod at the hearing to be correct. This offer was refused fay

* O rigina! C ivil Su it No, 319 o f 1891.

(1) I. L. l i ,  21 Oatc., 508.
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