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of section 148 would seem to be that an order for, and the
assessment of, costs should be made at the time in the presence
of the parties. This being so, such costs should not be ordered
and assessed by the Magistraie after a long interval and without
allowing all tho parties affected an opportunity to appear and
show cause.
We get aside the orders of the Magistrate in both cases dated
90th January 1897,
g G B.

APPELLATE CIVIL.

Before M, Justice Macpherson and Mr, Justice Ameer AL,

UMA SUNDARI DEVI (PrarsTir¥) Pevrrioner v, BINDU BASHINI
CHOWDHRANT awp Anotnes (Derpspants), OPPOSITE PARTY.®

D({m-eawdrneuclnwnz or alleration of Decree~—Power of the High Cowrt to
amnend decree of lower Gourt improperly drawn-—Civil Procedure Code
(det XIV of 1888), sections 206, §51—Tffect of dismissal of appeal—
Practice,

The ovder of dismissal of an appeal under section 551 of the Civil
Procedure Code being o final determination of, and an adjudication on the
questions raised in tho appeal, is & “deeree ;” and in this respect thero
‘is no distinction between an appeal which is dismissed under section 551
of the Civil Proceduro Code and an appesl which is dismissed under any
ather scotion of the Code after full hearing. Royal Reddi v, Lingu
Redd: (1) referred to,

When an appenl is dismissed under seotion 551 of the Civil Procedurs
Code, or in the case of a second appeal when the decrce is one of dismissal,

the effect practically is to make the deeree which is confirmed the final -

decres to be executed in the suit; and the High Court makidg such order
has power to amend the decree of the lowar Court which has been in effect
confirmed by it, so ag to bring it o conformity with the judgment which
is also confirmed,

Tuw petitioner brought a suit against the defendants in the

@ Qivil Bule No. 7 of I897 in Appeal from Appellate Decree No, 703 of
1895, againat the decree of W. H. Lee, Heq., Officiating District Judge of
Mywensingh, dated the 31st of December 1894, modifying the decrse of
Bebu K, K. Chowdhury, Munsif of that district, dated the 19th of
Fobruary 1894,

(1) L L. B, 8 Mad, 1.
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Munsif’s Court for the recovery of possession of two plots of
land ka and kha, and for the removal of a privy which stogg
on the lattor plot. The Munsif decreed the suit as regards the
plot ka, and dismissod it as regards kha. Trom that decree both
parties appealed to the District Court with the result that the
appeal of the defendants was dismissed, and that of the plaintit
deoreed 5 but tho relief to which the plaintiff was entitled was
not specified in the deoree, ~the form of the decree boing simply
“ appeal decreed.”

The defendants proferred o socond appeal to the High Coutt
against the said decree of the Dislrict Judge, which was dis-
missed under section 551 of the Civil Procedure Code.

The plaintiff then sought to execute the decres as one for
possession of the said plots of land and for removal of the privy
by the dofendants, who objected to the oxecution of the decree
on the main ground that the decree obfained by the plaintiff was
incapable of esecution. Doth the lower Courts disallowed ‘the
dofendants’ objection and ordered the execution to proceed.

The defendants appealed to the High Courb against the order
of the District Judge allowing execution of the decres, The
High Court held that the decree, as it stood, conld not be executed
as regards the plot Aha, it not being in conformity with the law
which requires that decrees shall clearly specify the relief granted,
and it would be impessible to gather from the decree in its presont
form what reliel the plaintiff was entitled to; and in allowing
the appeal as regards the plot kha, tho High Clourt remarked
that if the decree of the lower Court was nof in conformity
with its julgment the rcspondent might apply to the District
Judge under section 206 of the Civil Procedure Code to geb if
brought into conformity. The petitioner then applied to the Dis-
trict Judge who had made the decree in question, to bring it inte
conformity with the judgment, The District Judge refused the
application on the ground that he had no jurisdiction $o deal with
the decree as it had been the subject of an appeal to the High
Court. Thereupon the petitioner applied to the High Court
and obtained this rule, calling upon the opposite party to show
cause why the District Judge should not bo directed to alter the
decres to make it clear what relief the petitioner was entitled lo, '
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and in the alternative also prayed that a decree might be directed
toba drawn up in accordance with the decision of the High
(lourt dismissing, under section 551 of the Code, the defendants’
gecond appeal, inserting therein all the reliefs granted to tho
petitioner by the judgment of the District Judge, which wag
thereby affirmed. In the course of the hearing of this rule the
questions arose—whether an order of the High Court dismissing
an appeal under section 351 of the Civil Procedurs Code is

adecres, and whether the High Court had power to amend the

decreo of the lower Court confirmed by such order.

Bahu Srinath Das, Babu Basante EKumar Bose, Babu
Kritanta Kumar Bose, and Babu Dwarka Nath Cleuckerbutty
for the petitioner.

Babu Nilmadhub Bose, Babu Jogesh Chundra Roy, and Babu
Mulunda Noth Roy for the opposite party..

The judgmont of the High Court (MacrrERsow and AMEnR
Az, JJ.) was as follows :—

Onan appeal from an order allowing execution of a decreo,
this Courb held that the decree-holder was not entitled by the
decree to the particular relief claimed, and remarked that if
the deereo was not in conformity with the judgment, the
proper course for him to take was to get if brought into
conformity by an application under section 206 of the Code of Civil
Procedure. The plaintiff who was the decree-holder then applied
to the District Judge who had made the decres in question to
bring it into conformity with the judgment., The District Judge
held that as the dacree of the District Court had been the subject
of anappeal to this Court, he had no jurisdiction to deal with it.
This rule was then obtained by the petitionor to show cause why
the Disfrict Judge should not be divected to alter the decrce
under the provisions of gection 206. The Judge was not right in
saying that {his Court altered the decree of the lower Appellate
Court, as admittedly it did not do so. What happened was that
this Court dismissed the appeal of the defendant under section
551 of the Code of Civil Procedure, If is argued that a dismissal
under section 551 isnot a decres or an adjudication of the rights
of the parties, but amounts to nothing more than a refusal to
enterfain the appeal, and that the lower Appellate Court is
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consequently not procluded by the order of dismizssal from snteg.
taining an application for tho amendment of the decres which
it had passed. ¥It is true that the Court, acting  wndey
section 551, is not in a position to deal fully with the appeal or to
make any alteration in the judgment or decres appealed agninst,
Nevertheless, it is a detormination and a final determination of the
appeal and ibadjudientes on the questions raised by the appellunt so
far as it is necessary to adjudicate upon them for the purposes of
the appeal, and we ean see no distinction botween an appen] which
is dismissed under ssetion 351 and an appeal which is dismissed
under any’other section of the Codo afber full hearing. Tho en-o
of Royal Reddi v. Linga Reddi (1) supporls this ‘view. Rightly
or wrongly it is not the practice of this Court to draw up
decrecs in cases dismissed under section 551, or, in the caso
of n sccond apponl, when the decree is ons of dismissal, to record
anything in the deeree more than that the appeal is dismissel,
But the effect practically is fo make the decroe which is con-
firmed, the final decres to be cxecuted in the suil, and there can
be no question that this Court has power to amend the decrea
which has been in offect confirmed by it so as to bring it inte
conformity with the judgment which is also confirmed. The rula
which has heen issued in this case called upon the opposite side
to show cause why the Dislrict Judge should not be directed to
make the amendment. But this does not appear to ho strietly
in conformity with the order which the Court made when the
rule was granted, All the parties are, however, now before the
Court, and we are in a position fully to deal with the matter on
its mevits. 16 is an admitted fact that tho decree of the District
Judge is not in conformity with his judgment, The decree
simply divects that the appeal be deerced without specifying in
any way the relief given by it. In the judgment it was dis-
tinctly beld that the plaintiff had proved her title to and pos-
session of the, land (plot kha) on which a privy had been built,
and that the defendant must remove that privy and vacate the
land. Woe, therefore, direct that the decree of the District Court,
setting aside the decree of the first Court, be amended ; and that
it be declared that the plaintiff’s itle to the land (plot £%a) on

(1) L L, B, 3 Mad, 1.
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which = privy bas been built is established, and that she i3 entitlod
to posession thereof, and that the defendant must remove the
privy and vacate the land. The defendant to pay the costs of
tho appeal and of the suit in the lower Courts with tho usual
intorest, A copy of this order will be sent to the lower Court
to he ‘nttached to the decrce.

2 . B Deeree of the lower Cowrt emended,

ORIGINAL CIVIL.

Before Mr. Justice Ameer Ali.
DEBENDRA NATH MULLICK ¢, PULIN BEHARY MULLICK
AND ANOTHER.¥
Trangfer of Property Act (IV of 1882), & 185, clauss (dj—Mortgage—
Actionable Claim—~Transfer of Property Act, section 84—Tvansfor of
@ claim for an amount luas than its valug—Recovery of amount uciually
paid with intevest and incidental expenses.

A dobtor claiming tho beunefit of section 135 of tho Tronsfer of Property
Act (IV of 1882) is discharged of his liability if he pays or offers to pay st
any time before final judgment the amount actually peid with iaterest and

incidental expenses.

Muchivam Baril v. Ishan Chunder Chukerbutii (1) followed.

The amount of interest is governed by section 84 of the Transfer of
froperty Aot

Tag defendant Pulin Behary Mullick executed a mortgage and
further charge, dated, respectively, 23rd September and 3rd
November 1886, in favour of one Sowdaminy Dossee, who assigned
the samo to the plaintiff on the 26th January 1891, On hearing of
the assignment the mortgagor offered to pay to the assignee, under
section 135 of the Transfer of Property Act, the actual price paid by
him'for the assignment, together with interest and incidental
expenses. There was a dispute as to the amount of these items, the
price of the assignment, according to the plaintiff, being Rs, 6,000,
and nccording to the defendant only Rs, 2,750, which latter sum was
proved ab the hearing to be correct. This offer was refused by

¥ Qriginal Civil Suit No. 319 of 1891
(1) I.L. B, 21 Cule., 568,
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