
(lotibfc he was aiitliorized by the local Goveroment to porform ] 837 

eertaiu functions 'under the A c t; but the functions prescribed by 
section T4 were eiifcively in the Segistrav himself ; aud if lie conkl v. 
not delegate his fanetions to any body, it could not bo s.iid that j îpngsg. 
the Sub-Registrar was acting within the meaning of section 82 of 
the Act.

la  thia view of tho matter we think that the sanction to 
prosecnte the petitioner, granted by tbe District Registrar, was 
wrong in law, and, therefore, sliould be set aside.

s. 0. B. H uk made absohite.
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Before M r. J m tie e  Oliom  m u l U v. Ju stice  W ilk in s ,

Q U E E N -E M PB E SS v. T O M IJU D D I a n d  o t i ie k s  (1 s t  rAE'rY)AND
'  OTHERS ( 2 nd P A E ir). ®

C n n m a l Procedure Code (A a t X  o f  1SS3), si'.otion 1 48— Order f o r  an d  a s m s -  

ment o f  costs— D elaij —Noliae to p a r tie i.

An order fo r , and  the  a ssessm en t o f, co sts  u n d er section  148 o f  tlio 

Criminal P rocedure  Oode should  b e  iniule a t  th a  tim o  o£ passing  tlio  dooieion 
under seoHon 145 o f  the Coda in  th e  p reseaoa o f  th e  parties . Sueli cas ts  

should no t be o rdered  aud assessed  b y  th e  M ag is tra te  a f te r  a  loug  intcvvn!, 

and w ithout allow ing  all th e  p a rtie s  aiJeoted a n  o pportun ity  to  appear and  

show cause.

Thesb two cases were referred to the High Court by tlie 
Sessions Judge of Backergtinge under section 438 of the Criminal 
Procedure Oode. The facts sufficiently appear from the letter of 
reference, th.e material portion of which is as follows i—

*' 1. T he pe titioners in  bo th  oaaes a re  th e  sam e, and th e  tw o  oases being  

csactly  on a ll fo u rs  w ith  each  o ther m u s t neoesBftrily bo g o v ern ed  b y  th e  

same deoiBion.

“  2, T he  p e titioners  fo rm ed  the  2nd  p a t ty  in  tw o  oaeeaundcr aeofion 145 o f  

the Crim inal P rocedure  Oode b e fo re  th e  D e p u ty  M ag istra te  o f Ferozeporo , th e  

Ifit parties and  tho lands in  d isp u te  b e in g  d iffe ren t. B o th  cases w ere  decided 

(by separata ju d g m en ts ) cn  the  10 th  o f  O ctober 1898, and in enoli tha  1st p a rty  

was declared to  be in  possession . N o order f o r  costs under the  la s t p a rag rap h  

of section M S o f  th a  C rim inal Pi-ooaduvo C ode w as passed  a t  th e  tim e , th e

® Crim inal E eforenoo N os. 141 an d  142 o f  1897, m ade b y  B . L . Q-iipta, 

Eaq,, Sessioaa Ju d g o  o f  B ackergunge , da ted  th e  U th  Ju n o  1897.

1897
Jimn 2 0 ,
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1837 ju d g in e n t being  a ltogutlier s ilen t as reg a rd s  costs. O q th e  20th o f January 

— --------------  1897, th e  1st p a rty  flloil a p a titio n  (on  unstn raped  p iiper) praying fo,.

E im flfsa  Rgaiuat th o  2ud  p a rty  ; an d  on th a t  pe tition  tlie Deputy
it. M iig istra le  reooi'ded tlio fo llo w in g  o rder— ' T h e  2nd p a rty  in to pay Eg. 50 

T omU D B D I. {q  t i i e  ig t  p a rty .’ T h e  o rder ia d a ted  2 0 th  Jan u a ry  1897.

“  3. T h is  18 the  order com plained  o f , a n d  its legality  ia impugned on tha 

g round  th a t  i t  w as passed 3 m o n th s  and  10 days a f te r  tho decision of the 

case, and  th e n  also in  the absenoa o f  the  2n d  p a rty  and  w ith o u t any  notice 

to  tliem . I a  B'moda S w u la r i O h m d lm ra n i  v. K a l i  K rista  P a u l  Ghomdliurij (I) 

tli6 Hig'li C ourt expressed the  op in ion  ' th a t  th e  words the Hlagistmie p im k g  
a  deoisioTi' ( in  eeotion 148 o f  tlia C rim ina l P rooodnre Code) ‘ should be con

strued  to  m ean, n o t m erely th e  M ag is tra ts  w ho passes th e  decision, but a t the 

tim e o f  passing  th e  decision.’ (V ide  la st h n t  one parag rap h  o f  judgm ent, pa,!;B 

391 o f th e  report.) In  th a t case, how ever, th e  iippiioation fo r  costs was made 

on ly  2  days a f te r  tlio decision, an d  tho  la a rn ed  Ju d g es , fo r  reasons stated in 
th e  ju d g m en t, declined to  interEere, I n  e sp reasin g  the opinion quoted above 

the  learned  Ju d g e s  fo llow ed th e  decision  in  nn unreported  case referred  to in 

page 390. In  ano ther case, O irid lia r O haiterji v . EhaduU a N asltar  (2) the 

H ig h  C ourt appears to  have ta k e n  tho  sam e v iew  \ and  i t  w ould seem  that an 

order fo r  costs w as set a sid o b eo au so  ‘ i t  h a d  been m ade in the  absence of 
th e  2nd pa rty .’

“ -4. I  fchint th e  e fieo t o f  th e  decisione c ited  above m ust bo talcen to ba 

th a t  an order fo r  costs under C h ap ter X I I  o f th e  Code o f C rim inal Procednro 

should be passed  a t  th e  tim e o f  passing  th e  decision, o r a t least w ithin a 

reasonable tim e th e re a fte r, and  in p resence  o f  or a f te r  no tice  to th e  oppoaita 

party . In  the  p resen t oases tho  ordars f o r  00a ta were m ade eu p m ie  and inoVe 

thftu 3 m onths a fte r the decision  o f the  oases. I  consider the  delay on the 
p a rt o f the 1st p a tty  in m ak in g  the  ap p lication  to  be unreasonab le , and there

fore th in k  i t  r ig h t to re fe r  th e se  cases fo r  th o  considera tion  and  orders o£ 

th e  H ig h  C ourt.”

No one appeared in support of t te  reference.

The judgment of the High C ourt (GtHOsh and W ilkins, JJ.) 
is as follo'ws :—

We think tliatin these two cases tLe Magistrate should not bavo 
passed his ex parte orders for costs under section 148 of the Criminal 
Procedure Code, when his original orders imdqr section 145 con
tained no directions at all as to costs, and no application for costs 
was made to him until after the expiration of over 3 months from 
the date of such orders. Proceedings under these sections of the 
Procedure Code are qxmi-oinl in their nature. The intention

(t )  I. L , B ,, 22 Gale,, 387, (2 ) I, L , B., 22  Calo., 384.



of section liS  would seem to be that an order fo r, and tlio 1897
iisEessment of, costs sliould be made at the time in the presence QaEBN- "
of the parties. This being so , such costs should not bo ordered Em press

an d  assessed b y  th e  Magistrate after a long interval a n d  without T omuuddi.

allowing all the parties affected an opportunity to appear and 
show cause.

We set aside the orders of the Magistrats in both cases dated 
20th January 1897.

g. 0 . B.
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'M ry 7.

Before Sh-, Justioe 3!aephm o>i anclJilr. J m tic e  A m eer A l i .

UMA S U N D A S I D B V I C P l a i n t i f p )  P e t i t i o h e r  v .  B IN H U  B A S H IN I ,^.S97_

G U O W D H B A N I A N D A N o in aa  ( D b s - e n d a n ts ) ,  O p p o s i te  P a e t t .®

D e c m — A m eiidm ent or allera tion  o f  D ccree— P ow er o f  (he B ig h  G ourf to 
amend d e e m  o f lower C ourt im properly  d ra w n — C iv il P rocedure Ooile 

fA c l  X I V  o f  1 8 S S ), eeeCiong S06, SSX— E ffec t o f  d im is s a l o f  apiieal—
PmcUce.

The order o f  dism iaaal o£ a n  appeal u n d e r  Bection 551 o£ tlio C ivil 

Procedure Ooile b e in g  a  f in d  do iei'm ination  o f ,  nnil a a  ad jud ication  on  tlia  
quMliona ra ised  ia  tlio appaa!, is a  “ decree  ; ”  and  ia  this re sp ee t tliero 

‘is no ilistinotion betw een an  a p p ea l w hich  ia d ism issed  under section  651 
o f tiio Civil P roooduro Code a n d  an appeal w hich  is dism issed  u n d e r any  

other SBOtiou o f  tb s  Code a f te r  fu l l  Jioaring. Moi/ai R cd d i v ,  L iw ja  

R ttld i ( I )  re fe rred  to .

W hen an appeal is d ism issed  u n d er seo tio a  561 o f  the  C iv il P roceduro  

Code, or in th e  case o f  a second appeal w hen  th e  daoroe ia oaa o f  dism issal, 

the effect practie iilly  is to  m a k e  th e  dooree w hich  is  confirm ed th e  final 

decree to  be ese en ted  in th e  s u i t ; a n d  the H ig h  C ourt m ak ing  such  o rder 

has pow er to  am end  the  decree o f th e  low er C ourt w hich  has been  in  effect 

confirmed b y  it, so as to  b r ia g  i t  in co n fo rm ity  w ith  th e  ju d g m e n t w hich  

is also confirm ed.

Tub petitioner brought a suit against the defendants in the

® Civil E u le  No. 7 o f 1897 in  A ppeal f ro ia  A ppella te  D ecree No. 703 o f  
1895, again st th e  decree  o f  W . H . L ee; E sq ., OfEointing D is tric t J u d g e  o f  

Myvnensingh, da ted  the  31st o f  D ecem ber 1894, m o d ify in g  th e  decree o f  

Bahu K . K . C how dhury , M iin sif o f  th a t  d ia ttio t, d a ted  th o  19th o f  
February  1894.

(I) I. L. K,, 3 Mad,, 1.


