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J )oor(ja  R o n w a v i (1). The observatioE^i to -wliioh 1 rafar are- 
these: “ I t  is, 1  tMak, to be colleoted, that the rule against 
r e - a g i t a t i n g  matter adjudioated is subject generally to this rostric- 
tion, that ho\vever essential the establishment of particular facts 
may be to the soundaess of a judicial decision, however i t  may 
proceed on them as established, and however binding and coa- 
olnsive the decision may, as to its immediate and direct object, be, 
those facts are aot all necessarily established conclusively between 
the parties, and that either may again litigate them for any other 
pm'pose as to -vvhioh they may come in question, provided the 
immodiaie subject of the decision be not attempted to be witli- 
drawa from its operation, so as to defeat its direct object.”

For these reasons I  think the case ought to go back for 
retrial.

B. c. «. Appeal allowed. Case remanded^
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Be/oi'e f i r  F ra n c is  W il lia m  M aolean, K n ig h t, C h ie f Justice, 
a n d  M r. Ju stice  S a im je e .

H A E I  M O H A N  S H A H A  ( P l a i n t i f i ? )  v s .  B A B U R A L I  ( D e f e n d a n t . ) ®  

L'mHation A c t { X V  o f  1871), ScJiediiU I I ,  A r tic le  144— S u it f o r  possession  

o f land h j  an  auction-purchcm r, wTio obtained sijnibolical possession—  ' 
Coda n f  C ivil ProoeAurs ( A c t  X I V  of 1S 8 2 ), sections U 8  an d  S1 9 —  

Liiiulatiori A c t, arlicU  138.

In  a  suit fo r  poaaosgioa &£ k a r l  b y  an  auo tion -pu reliaae i'iw ho  h a d  ob­

tained Bymbolioal possession , th e  d e fen d an t o b je c ted  th a t  th e  su it w as  b arred  

by limitatioB, i t  n o t h av in g  been  b ro a g h t w ith in  tw elve years fro m ^ th e  data

oi the auction piirohasa,

ZfeZd, th a t avtiolo 144, schedu le  I I  o f  th e  L im ita tio n  A ot (X V  o f  1877)' 

applied to  th e  case, and  th a t  as tlie su it waa b ro u g h t w itliia  tw e lv e  years  

from tlie  date  w hen th e  auction-purohassi.' ob ta ined  syinboliual poseeEBjoa i t  

■waa not baw ed b y  lim itation .

This appeal arose out of an action for declaration o f title to, 
and for possession of, a piece of land. The plaintiff’s allegation

® A ppeal from  A ppaila te  Deoi-ee No. 773 o f  1805, against th a  decree  o f 
Baboo Gopal O liandra C haki, S ubord inate  J u d g e  o f Duaoa, d a te d  23vd o£ 

January  18U5, afi3rming th e  decree  o f  B a b a  Eom osli O him dra Bose, E u n s i f  
o f Dacca, d a te d  th e  23rd  o f  A p ril 1894.

(1) L. E ,, 5 I . A ,, 149 (158 ) ; I. L . R., 4 Gak-,, 190 (200),
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1897 was that he had purohasod the property in dispute at an exeea- 

Hari'M ohan sale, and having ohtained symbolical possession had gone 
SHAH& to take actual possession when he was obstructed hy the defendant, 

Babdkali. and hence the suit. The defendant mainly contended that tha 
suit was barred hy Uwitatioa, inasmuch as it was cot broughi 
■witliia twelve years from the date of the auction purchase. Hie 
Munsif dismissed the suit, holding that it was barred hy limitation 
undar article 138, schedule I I  of the Limitation Act. On appeal, 
the learned Subordinate Judge afEirmcd the decision of the 

lower Court.

Against this judgment the plaintiff appealed to the High Court.

Babu /Saroda Churn Mitter for the appellant.

Moulvie Mustafa Khan for the respondent.

Babu Saroda Churn Mit(er.~~The lower Appellate Court relies 
upon the case of Krishna Lull Butt, v. Radha K ruhm  Sw MkI 
(1 ), which has been overruled by the Full Bench case of 
JoggobwicUm Mitter v. P urm m nd  Oossami (2), which follows 
the JTull Bench case of Juggolundhu Muherjee y. Ram Chunder 
Bysach (3). Byaibolical possession gives the plaintiff in this case 
a fresh start for limitation, see LoJcemr Koer v. Pnrgm lioy
(4), Shama Charan Chatterji v. Madhub Chandra Mooh’ijh (5) 
and Sevu v. MuUnmmi (6).

Moulvie Mudafa Khan for the respondent,—The present case is 
distinguishable from the cases of Joggobundhu Mitter v. Fnrnamind 
Oossami (2), and Joggobundhu Muherjee v. Ram, Ohunder Bysack
(3), and the distinction has been authoritatively recognized in 
the case of Lakshman v. Mom (7). Both the Full Bench cases 
of the Calcutta High Court are cases in which only symbolical 
possessioa could have been given, and do not cover a case 
of this kind where the property in dispute is a house occupied 
by the judgment-debtor. The ratio decidendi ot the Full Bench 
case of Joggohimdhu Mitter v. Purnanund Gossami (2)  is that

(1) I. L . R., 10 Oalo,, 402.
(2) I. L, B., 16 Oalo., 530. (3) I. L. R., 5 Calo., 584.
(4) I. L. R,, 7 Gale., 418, (6) I. L. B,, 11 Calo., 93.
(6 )  1. L, B ., 10 M ad,, 53, (7 J I ,  L , E ,,  16 Bom., 722(728),
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the only mode in wMch the Ooart cau give the purcliaser 1397 

possession as against t te  judgmeut-deMor is symbolical possession, 
and it is effective for all purposes. l a  that case the property ia  Shaea
dispute m s  not XU actual possessioa of i t s  judgmeut-debtoir, and 
therefore the possession obtained by the anotion-purchaser under 
section 319 of the Code of Civil Proeedure was considered 
sufficient to save limitation. In  the present case tbo judgment- 
debtor, being in actual possessioa*of the property, the symbolical 
possession obtained by the ancfcion-purchaser under section 319 
of the Code of Civil Procedure was no possession accordiHg to 
law. That being so, the suit is barred by limitation.

The following judgments ware delivered by the High Court 
(BlAoiiEAN, C.J., and Baitbbjeb, J .)  j—

MaoIiEAM, C. J .—I  think the Subordinate Judge in tliig case 
is in error. He decided the case upon tho authority of the case of 
Mrishm Lull Dutt v. BadJm Krishna SurhJwl (1 ), hut that 
case has been reversed by tha decision in the case of Joggobmdhu 
MiUer v. Purnanund Gossami (2), and the latter case is certainly 
consistent with the principle of the oases of Joggohmdfm Muheijee 
v. Ram Chmder Bysaoh C3), Lohssur Koet' v. Pur gun Boy (4),
Seva T. Muttusami (6), and Sliama Charan Chatterji y, Madhab 
0/mdra Moohrji (6).

I t is urged by the respondent’s Valdl that this case is distin- 
gttishable from those to which I  have referred hy reasqn of the 
feet that in some of those cases tho tenants were in possession, in 
■which ease section 319 of the Code of Civil Procedure was the 
proper one under which to take or to give symbolical possession.
He says that those cases are distinguishable from the present by 
reason of the fact that in this case the judgment-debtor was in 
possession, and therefore actual possession ought to have been 
given under section 318 of the Code, and not symbolical possession 
under section 319. But be that as it  may, wo have tho fact 
which cannot he got over, that possession, call it. symbolieal 
possession if you will, was given by a Civil Court in this casa
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(1) I. L. E., 10 Calc,, 402. (2) I. L. R., 16 Calc., 530.
(3) I. L. B,, 5 Oalo., 584. (4) I. L. E., 7 Oalc., 418.
(5) I, L. B,, 10 Marl., 53. (6) I, L. E,, 11 Oalc., 93.



J897 1.0 fclie plaiuUff, and in tho case of Lohmur Koer v. Puvgm Hojf
(1) it was laid down that the formal possession given by a Ciril 

S iiA H A  Goiu't undei' an eseciition operates in point of law and of
B a b d sa m . between the parties, as a complete transfer of possession from

one party to tlie other. In  this case, it seems clear that 
symholieal possession whioh in law is possession, was given 
on the 8th November 188L I t  may be that it was wrongly 
given by reason of the fact that aotual possession ought to have 
been given under section 318 of the Code, hut still possession 
■was given to the plaintiff hy a Civil C ourt; and, tmder the 
circumstances, it seems to ma that the period of limitation mugt 
begin to run from the date of that possession being given, -which 
was the 8th November 1881, in which case the plaintiff is within 
time. I  think the appeal must he allowed, and tho case remanded 
to be tried on its merits. The costs -vvili abide the result.

B aseejeb, J.—I  am of the same opinion. The learned YaMl 
for the respondent seeks to distinguish the present case froa 
the case of Joggohundhu Mitter v. Furnamnd Gossami (2), in 
this .Tvay, that whereas;in that case the property in dispute was 
in the possession of tenants, in d  could be taken possession of by 
the purchaser at the execution sala only under section 319 of the 
Code of Civil Procedure, the property in dispute in the presaut 
case was in the actual possession of the judgment-debtor 
himself, and so possession of it should have been taken by the 
eseoution-purchaser, not under section 319 but under section 
318 of the Cods ; and as the plaintiff, the exeoution-pm'cbaser, 
did not proceed to take possession under the last mentioned 
section as be ought to have done, formal or symbolical possession 
given to him under section 319 mast be treated as a nullity and 
as having no effect in giving him a fresh cause of action by rea­
son of the judgment-debtor continuing in 'possession, so far as 
the law of limitation was concerned. But on referring to the case 
of Joggobundu Mitter v. Purnamnd Gosmmi (2) I  find that 
neither the learned Judges, who referred the cases to a Pull Bench 
doubting the correctness of the decision in the case of Kfishna 
Lail DuttY. Badlia Krishna Surhhel (3), nor the learaed Judges
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(1) I. L, E,, 7 Oak,, 418. (2) T. L, B., 16 Calo., 630.
( 8) I. L. B ., 10 Cftio,, 402.



wlio composed the Full Bench, laid any stress, ia llieic decisions, 1897 
„pon tie  distinction on -wliioh. reliance is placed by the learned 
Y akil fo r tlie  respondent. The correotness of the decision in the Siu ha  

case of Krishna Lali JDutt v. Radlia K n slim  Surkliel (1) was Babdbali. 
doubted ia tJ)o referring order, and the decision of the Full Bench 
accepts the view of the referring Judges as may he gathered from 
the following passage ; “ The case noticed by the Division Bench, 
which referred this question to the Full Bench, Rnshna Lull Duit v.
Raiha. Krishna Surkhel (1) was decided without reference to the 
earlier Full Bench case, which was apparently not hronght to 
the notice of the Judges.” Moreover, in the eases of Lokessnr 
Roer V. Furgun Roy (2) and Sliama Charm Chatterji v. Madhab 
CJmdra Mookerji (3), which were both cases in which symbolical 
possession had been ta ten  by the decree-holder of property of 
which the judgment-debtor was actually in possession, and 
of which, therefore, actual possession could have been taioQ 
hy the decree-holder, it was held, notwithstanding that fact, 
that the formal possession given to the decrse-holder was 
sufficionfe possession as against the judgment-debtor. As for 
the case of Lakshman v, Moru (4), relied upon for the respondent, 
it is enough to say that it does not decide the present q^uestion.
Mr. Justice Telang points out at the conclusion of his judgment 
that for several reasons it was not necessary to determine the 
question now raised. I  think the weight of authority is clearly 
in favour of the view contended for b j  the learned VaMl for the 
appellant, And reason also appears to me to he in favour of the 
same view. For though actual possession might have been takeu 
by the execution-purchaser in this case, still as he obtained 
possession in some form, through an officer of the Court, and by 
process of law, and as the judgment-debtor was, und must be 
taken to have been, a party to the proceeding relating to the 
taking of possession, it ia not open to the judgment-debtor to say 
that the whole proceeding should be taken as a nullity, and that 
the eteoution-purchaser should still be treated as one who has 
never obtained any possession at all. If, after the date on which 
symbolical possession was given to the auction-purchaser, the
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(1 ) I. L. B., 10 Calo., 402.
(2) I, K  R,, 7 Oa!c., 418. (3) L  L, E,, 11 Oalc., 93.

(i) I . L. E., 16 Bom., 722.



1897 iudgm eut-debtoi' continTied in  J)Ossession, hia possession becamo

Habi Mohan t>*®9P®ei’ from  th a t date, and  gave tba esecation-pur-
Shaha chaser a fresh cause of action, a su it upon wHcb slionld he gorern-

Babusali. eii *’ 7  artic le  144 of schedule I I  of th e  L im itation Act. And
reckoning th e  period of lim itation  from  the date o f delivery of 
sym holical possession, th is  suifi is qu ite  in  tim e.

g. c. G. Appeal alloioed. Case rmanded.

Before S i r  F rancis W illia m  lU aelm n, K n tg h ,  C h ie f Justice, m td  Hi'.
Justice  B ancijee .

1897 K ISH O R I MOHUN EOY CEO W D H R Y  a n d  o th e r s  (P la in h p fs ]  v. 
April 2. NUND K.DMAB GHOSAL an d  ofHEiiS (D eiiendahts.)*

 ̂ L a n d lo rd  a nd  tenant— N otice to q u i i~ g u i i  f o r  e jM m cnt— Tencinay nserviiig 

an annual rent— W h a l noilce a r a iya l hold ing  an  annual[tem non is entitled to.

In  a tenancy  craatad b y  a  habuU yat wit!! an annual re n t reserved, the  tenant 
is en titled  to  six  m onths’ no tice  exp iring  a t  th e  Qad o f  a y e a r  o f th e  tenancy 

before  he  can be ejected- ^

T h is  appeal arose out o f an action brought hy the plaintiffs’ 
to obtain Mas possession of land by piilling down apticea poslita 
and a ghat built by the defendants without the plaintiffs, 
consent and permission. The allegation of the plaintiifs was 
that the predecessor in  title of the defendants took a settlement 
of the land by giying a registered kabulyai on the 14th Pous 
1294 B . S., and since his death the defendants have been in posses­
sion of the said land as k a w  vaiyats or tenants-at-will; that the 
defendants without the knowledge and consent of the plaintiffs hnilt 
piicca structures on the land, and having thus altered its condition, 
made themselves liable te be ejected ; that a notice was served 
in the month of Joist last directing the defendants to demolish 
the poshta and the ghat, and to give up the land in the 
month of Assar last, and they having failed to do so, the present 
suit was brought. The defendants inter alia pleaded that there was 
no relationship of landlord and tenant, that there was no sufficient 
notice, that the poshta and the ghat were bnilt openly and with the 
knowledge of the plaintiffs, and therefore the suit ought to fail.

«  A ppeal from  A ppellate Deoroe N o. 998 o f  1895, ag a in s t th e  decree o f 
S. J .  D ouglas, Esq., D istric t J u d g e  o f  D acca, d a ted  th e  f t h  o f M arch 1895, 

re v a rs in g th a  decree o f  P . N , B anerjee, E sq ., S ubord inate  J u d g a  o f th a t 
d is tric t, dated the 31st o f  J u ly  1893,
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