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DBefore Sir Francis William Maclean, Knight, Chief Justice, and M.
Justice Banerjez.
RKAILASH MONDUL (Drrexpast ) o BARODA SUNDARI DASI
(PLAINTIFE,) ¥
Res judicata—Code of Civil Procedure (Act XIV of 1882, gection 18, explang.
sion JI—Suit for rent—Whether the guestion that the plaintiff was « mere

Tenumdar could be raised in « subsequent suit for vent, it not having Deen

raised in a suit previously broupht by the same plaintiff against the swme

defendant.

In o-previous suit bronght by the plaintiff for ront the defendant
denied the relationship of landlord and temant, but he did not plead that
the plaintiff was a more Jenamdar. The plaintiff obtained a decree. In
4 subsequent suit by the same plaintif against the same defendant, for
rent for subsequent years, the defendant inter alic contended that the
plaintiff was & mere benamdar. The plaintiff objected that the previous
decrea was o bur fo defendant’s contention,

Held, that evenif the mafter in issue mmight and ought to have been
nm?ic a defence in the former suit, yet as it was not finally howrd and
depided by the Court, within the meaning of section 13 of the Code of
Civil Procedure, the defendant was uot precluded in this snit from raising
the objection that the plaintiff was a mere beramdar.

Tug facts of thocase, and the arguments for the purposes of
this report appear sufficiently [rom the judgments of the High

Court.
Dr. Rash Behart Ghose and Babu Kali Kissen Sen for the

appellant,

Babu Saroda Oharan Mitter and Babu Surendra O hunder Sen
for the respondent.

The judgments of the High Cowrt (Macrmaw, C.J., and
Danering, J.) wero as follows -

Maorraw, C.J.—I think this appeal must succeed. In 1878,
or possibly a little anterior to that date, as the judgment to which
Ireferis dated the 28th February 1878, the present plaintiff
brought an action against the present defondant for the recovery
of rent. In that suit tho defendant pleaded sbatement, but did not

 Appeal from Appellate Docrse No. 594 of 1895, against the decree of
Babu Bulloram Mullick, Subordinate Judge of Khulua, dated the 31st of
December 1804, affirmaing the decree of Babu Sarat Chunder Pol, Munsif of
Khulna, dated the 12th of September 1894,
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1897  adduce any evidence to make out his plea. On the 28th Febraary
Kaasn 1878, the Courts decreod the suit in favour of the then plaintig
MowouL  with aosts and interest, that is to say, the Comt decreed gt that
BAI;{OD,\ time that the plaintiff was entitled to the particular amount of reps
BONDAM \ich the plointff then olaimed. On the 13th April 1so4

T ixteon years afterwards, the same plaintiff brings another rent sui;
against the samo defendant asking for payment from the defendunt
of rent aceruing due in respect of suksequent years. The defendant
putsin a defence raising, as he considers, various dafences to that
plaint, The case comes before the Munsif and the Subordinate
Judge, and they both hold that the decree in the previons suit
amonnted to res judicate as regards the claim in the present suit,
and that the defendant consequently was debarred by reason of
the deeree in the previous suit from putting in certain defences
which he regarded, vightly ov wrongly, as sufficient and good,
defences to the present suit, The decree in the former suit isin
my opinion no bar to his doing so. A deereo in & former suit by s
landlord against his tenant for rent then due does not constitute
res judicata in o subsequent suit for rent subsequently asorued by
the same plaintiff against the same defendant, The defendant in
the latter suit is entitled to show that the vemt is not due; the
decree in the former suit in no sense debars him from so doing,

The respondent relies mainly upon the explanation II to section
15 of the of Code of Uivil Procedure. Bub looking first ab section
18 itself, can we say that the question of whether any rent is now
due was directly and substantially in issue in the former suit,
or that it has beon heard and finally decided by the Court in the
previous suit #  The rent for which the plaintiff is now suing had
uob acorned when the previous suit was brought.

All that the Comt previously decided was that a particular
amount of rent he claimed was due from the defendant to the
plaintiff.  Can if be said to follow from that that the rent now
cluimed is of necessity, by reason of that decision in 1878, equal-
ly due from the defendant, or that the defendant is to be debar-
red from setting up any delences he may have to the present
action ? In my opinion the present claim was not directly and
substantially in issme, and it has not been hoard or ﬁually
decided.  [n respect of explanation II, the language of which, to
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my mind, is nob very clear, it says that  any matter which mig ]-lb
and onght to have been'made ground of defence or atta:ck in
such fornter suit shall be deemed to have been a matter directly
and substantially in issue in such suit. ™

Wohave no materials before us fo enable us to say that the
matter which the defendant now desires to set up might or ought
£o have been made ground of defencs in the partioular ,a(ftion in
respect: of that particular rent, The mmtters he now desu'es‘ to
gt up may not have been within the knowledge of the defendant
fn 1878, Canwe say them thathe is debarred fiom going inte
those matters now? I think not. It may be that on looking
further into the matter, some particular issue, precisely similar {o
some pacticular issue now raised, was then decided. If so,the
principlo of vés judicata may apply, possibly, to that partionlar
fssue.

I see there is a decision in the case of Konerras v.. Gurrew (1),
u}{on this explanation which certainly has some bearing upon the
present case. The head note there is this: “In a previous suit
between the plaintiff and tho defendant the plaintiff alleged that
there had been a partition of the family property into two parcels,
and, under a deed of partition drawn up at the time, claimed one
of these parcels. The deed being held invalid the suit was
rejected, with liberty to plaintiff to sue for a general partition.
In the second suit the plaintiff prayed for a general partition as
o member of an undivided Hindu family. Held, that the second
suit was not res judicata, for although the plaintiff méght in the first
suit have made an alternative case and prayed for a general parti-
tion in case he failed to establish the previous partition which he
allaged, yet it could not be said that he ought to have done so.”

That case hms some hearing upon the present, so far as
explanation I1 to section 18 is concerned.

The appeal in my opinion must succeed, and the case must
bo remanded to the Court of fiirst instance for rebrial.  Costs will
be dealt with by the Court rotrying the case. ‘

Baneries, J.—Iam of the same opinion. The plea of res
Jjudisata in this case is based upon the terms of explanation II to
{1y I. L. B., 5 Bom,, 589 (594).
48
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section 13 of the Code of Civil Procedure. It is contonded
" that as the defendant conld have urged in defence fo the formey
action the defence now raised by hins, namely, that the plaintif
is o mere benamdar, that is o sufficient reason why he should bLe
precluded from raising that defence now. No doubt explanation
ITis very comprehensive in its terms; but the question is
whether it would inelude a case like the present. Granting that the
matter now in issme might and onght to have been madeg
gronnd of defonce in the former suif, the question stll remsing
whether it ¢ has been heard and finally decided ” by the Court
within the meaning of sestion 13. All that explanation 1T says
is that “ any mafler which might and ought to have been made
ground of defence or attack in ¢nch former suit shall be deemad
to have been o matfer dirvectly and substantially in issue in such
suib ;7 bub it does not go on o say, “ and it shall be deemed to
have been heard and finally decided, ” notwithstanding that the
question was mever considered by the Court, and notwithstanding
that the subject-matter of the subsequent suit is different from that
of the former suit. It is only where the subject-mattér of the two
stits is the same that the matter can be said to have been heard and
finally decided within tho meaning of section 13 of the Cods, even
though thenatter was never raised in issue ; bubit is very diff-
cult to hold that a matter which was never raised in issue actually
in the former suit, and which is raised in defence in a subsequent
suit in whieh the subject-matter is different from that of the former
suit, shall, nevertheless, by virtue of explanation I of section 13,
be deemed to have baen, not only matter divectly and substantially
in isgue, but matter which has been beard and finally decided.
That being so, I think that the second explanation does mot help
the respondent. The view I take is fully supported by a recent
decision of this Court in the case of Sarkum Abu Torab Abdul
Wakeb v. Rahaman Bulsh (1), 1think I may add that to a
case like the present may be fully applied the well-known
observations of Vige-Chancellor Xnight Bruce in Barrs v.
Jackson (2), which, notwithstanding the reversal of the judgment,
have been ever since recognised and acted upon, See The Queen
v. Hutchings (3} and Tekait Doorge Persad Singh v, Tekaitni

(1) L L B, 2 Cuc, 83, (2) 28m, L. 0, (10thed), T5T.
() L.R,60Q. B. D, 300,
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Doorgu Konward (1). The observations to which 1 refar are
these: “ It is, 1 think, to be collested, that the rule against
re-agitating matter adjudicated is subject generally to this rostric~
tion, that however essential the establishment of particular facts
may be to the soundness of a judicial decisien, however it may
proceed on them as established, and however hinding and econ-
clusive the decision may, as to its immediate and divect object, be,
those facts are not all necessarily established conclusively between
the parties, and that either may again litigate them for any other
purpose as to which they may come in question, provided the
smmediate subject of the decision be not attempted to be with-
drawn from its operation, so as to defeat ifs direct object.”

For these rvensons I think the case ought to go back for
retrial,

§ C. G dppeal allowed. Case remanded.

Before Sir Francis William Maclean, Knight, Chief Juslice,
and Mr. Justics Banerjee,

HARI MOHAN SHAHA (Praintirr) »s. BABURALI (Dzrenpant.)®

Limilation Act (XV of 1877), Schedule 1I, Aviicle 144—Suit for possession
of land by an uction-purchaser, who obluined symbolical possession—
Coda of Cinil Procedure (Act XIV of 1882), sections 318 and 319—
Limitution Act, arlicls 188.

In o suit for possession of land by an auction-purchaser iwho had ob-
tained nymbolical possession, the defendant objected that the suit was barred
by limitation, it not having been bronght within twelve years from the date
of the auction purchasa,

Held, that article 144, scheduls I of the Limitation Act (XV of 1877)

applied to the case, and that as the suit was brought within twelve years
from the date when the avetion-purchaser obtained symbolival possession it
was not barred by lmitation.

.Tars appeal arose out of an action for declaration of title to,
and for possession of, a piece of land. The plaintif’s allegation
© Appeal from Appellate Decree Nao. 773 of 1895, againgt the decree of
Baboo Gopal Chandra Chaki, Subordinate Judge of Duccn, dated 28vd of

January 1895, affirming the decree of Babu Romosh (hundra Bose, Munsif
of Dacos, dated the 23:d of April 1894,

(1) LB, 5L A, 149 (158) : L L. B, 4 Cule., 190 (200).
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