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B e jm  (Si)' F ra n c is  W il l ia m  M a c h m , K n ig h t , C h ie f Jm tie e , and M r .  

Justic e  Banerjee.

M a r c h  3,

K A IL A S H  M ON D U L ( D e p e n d a n t  ) B A E O D A  S U N D A E I  D A S l
( P l a i n t i f f .)  ® 1 8 7 9

Res judicata— Code o f  C iv il P rocedure ( A c t  X I V  o f lS S g J ,  teciion 1 3 , e xp la n a .. 

timi U S u i t f o i - r e n t — W h e tT is r the .question tha t the p la in t if f  was a mere 

hnum dar could he ra ised in  a aubieqmnt s u it  f o r  rent, i t  not having been 

ra ised in  a  m U  p re v io u s ly  h 'O u g U  l y  t ie  same jp la m tif f  a g a in st tJie s a m  

defendant.

In a 'previous suit btonglit by the plaintiff for rent the defendiHit 
denied the relationship of landlord and tenant, but he did not plead that 
tbo plaintiff was a mere lemmdm. Tim plaintiff obtained a decree. In 
asubaeciueut suit by the samo plaintiff against the same defendant, foe 
lent for subgoquent years, the defendant inter alia contended that the 
pliiintilE was a mere lemmdar. The plainti£E objected that the previous 
decree wob a bar to defendant’s ooutontion.

Eeli, 1;hat even if the matter in issue might and ought to have been 
nmdo a defence in the former suit, yet aa it was not finally heard and 
decided by the Court, within the meaning of seotion 13 of the Code of 
Civil Procedure, the defendant was not precluded in this suit from raising 
tbo objection that the plaiatifE was a mere lenaindar.

The facts of the case, and tlie arguments for tho purposes o f  
this report appear sufficiently from tlie judgm eats of the H ig li 

OoTirt.
Dr. Rash B ehari Ghose and  B abu K a li Kissen Sen  for tlie 

appellant.

Babu Saroda Ohamti M itter and B abu  S w 'en d ra O h m d er  Sen  
for llie respondent.

The jndgm ents of th e  H ig h  C ourt (MAOLBiS, C .J., and 
Bahbejbb, J .)  were as follows :—

Macleak, O .J.— I  tliink  this appeal m ust sucoeecl. In  1878, 
or possibly a littlo anterior to th a t date, as th e  ju d g m en t to w liich 
I  refer is dated the 28th I'ebi-aary 1878, th e  p resent p lain tiff 
brought an  action against th e  present defendant for the  recovery 
of rent. I n  th a t suit tho defendant pleaded abatem ent, bu t did no t

* Appeal from Appellate Decree No. B94 of 1895, against the decree of 
Babu Bulloram Mullioii, Sabordinate Judge of Khulna, dated tho 31st of 
December 1894, affirming tho decree of Babu S&rat Ghuudor Pal, Munsif of 
Khulna, dated the 12th of September 1894.
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adduce any evidonce to  make out Ms plea. On th e  28th  February 
” 1878, the Courts decreod the su it in  favour of the tlien plainiiff 

w ith costs and interest, th a t is to  say, tlie L’o n rt decreed at tliat 
tim e tliat the plaiatil! was entitled  to  the particu lar amount of rent 
wLicli the plaiutifi th en  claim ed. On the 13th April 189i 
sisteon years afterw ards, the same plaintiff hn 'ngs another rent suit 
against the sumo defeadaut asking for paym ent from the defendant 
of rentaooi-uing due in  respect of su lseqnen t years. The defendant 
pnts in a defence raising, as he  considers, various defences to that 
])laint. The case comes before th e  M unsif a n d  the Subordinate 
Judge , and they both hold th a t th e  decree in  the previous sait 
amounted to  res judicata  as regard s th e  claim  in  the present suit, 
and tha t the defendant consequently  was debarred by reason of 
the dccree iu the previous suit from  p u ttin g  in  certain defences 
w hich ho regarded, rig h tly  or w rongly, as sufficient and good 
defences to the present suit, The decree in  th e  former suit is in 
luy opinion, no bar to his doing so. A  decree in  a  form er suit 
landlord against his tenant for ren t th en  due does not constituto 
fesjud iea ta  in  a subsequent suit for re n t subsecLuently aoorued by 
the same plaintiff against the same defendant. T he defendant iir 
the latter suit is entitled to  show th a t the re n t is not d u e ; the 

decree in  the former suit in  no sense debars him  from' so doing.

The respondent relies m ainly upon the oxplanation H  toseotioir 
13 of the of Code of Oivil Procedure. B a t looking first a t section 
13 itself, can we say th a t the question o f w hether any ren t is now 
due was directly and substantially in  issue in  the former suit, 
or tha t it has beou heard  and finally decided by the Court iu  tho' 
previous suit ? Ih o  ren t for which th e  p lain tiff is now suing had 
uot aoorued when the previous su it was b rough t.

A ll that the Court previously decided was th a t a  particular 
am ount of reu t he claimed was due from th e  defendant to tho 
plaintiS. Can. i t  be said to follow from  th a t th a t the ren t now 
claimed is of necessity, by reason o f tha t decision iu  1878, eqmlr- 
]y due from the defendant, or th a t the defendant is to  be debar­
red from setting up any defences he m ay have to the present 
action ? In  my opinion the p resent claim  was no t directly and 
substantially in  issue, and i t  has not been, hoard or finally 

docidcd. l a  respect of esplanatioa I [ ,  the language of which, to
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my mind, is not very clear, i t  says t t a t  “  any  m atter w liich mlglafc_ 
and oTiglit to  have been-m ade g round  o f defence or a ttack  in  
such former suit shall be deem ed to h av e  te e n  a  m atter d irectly  

and substarrtialty in  issue in  suoh s u i t ,"

Wo h are  no m ateriars before’ tis to  enable ns to say th a t the 
matter which the defendant now desires to  set up  m ight or ought 
{o have been made ground of defence in  th e  particu lar aotion in  
respect of th a t partioul’ar ren t. The m atte rs  he  now desires to  
SBt np may not have been w ithin th e  know ledge o f  th e  defendant 
in 1878. Can we say  th en ’ that he is debarred  from going  into 
those m atters now ? I  thinfc not. I t  m ay  be th a t on looldug 
further into the m atter, some particu lar issue, precisely sim ilar to  
s o m e  particular issue now  raised, was th en  decided. I f  so,'tha- 

principlb o f  m  juiliaata m a y  apply, possibly, to th a t par.tioiilar. 

issue.

I  see there is a decision- in  tlie oaae of Konerrm v.. Qurrms (1), 

npon this esplanation w hioh certa in ly  has some bearing upon th e  
present case. The head note there  is t h i s : “ In  a  prey ious su it 
between the p la in tiif and th e  defendant th e  p lain tiff alleged th a t  
there had been a  partition  o f th e  fam ily p roperty  into two parcels, 
and, under a deed of partition  draw n np  a t  the time, claim ed ona 
of these parcels. The deed being held  invalid th e  su it was 
rejected, with liberty  to p lain tiff to  sue for a  general partition . 

In  the second suit the p la in tiff prayed fo r a general partition  as 
a raember of an  undivided H indu  fam ily. Eeld^ th a t th e  second 
suit was no t res ju d ka ta , fo r a lthough  th e  plainLifI; might in  the first 
suit have made an alternative case and  p ray ed  for a. general p a rt i­
tion in case he failed to establish  the previous parfcitioa whioh he- 
alleged, yet i t  could not b e  said that he  ough t to have done so,”

That case has some bearing upon  th e  present, so' far as 
esplauatio-n I I  to section 13 is concerned.

The appeal in m y opinion m ust succeed, and the- case m ust 
be remanded to  the C ourt o f fiirst instance for retria l. Oosts will 
be dealt w ith by th e  C ourt re try in g  th e  case,

B a n e r je b , J ,— I  am  of th e  same opinion. The plea of m  
jwdioata in  this case is based upon the terras of esplanation  I I  to

( 1 )  I. L. E., 5- Bom,, 589 (594),
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sectiott 13 of the Code of Civil Procedure. I t  ig contended 
■■ th a t as tlie dofeudanfc could have u rged  in  defence to  t t e  formor 

action tlie defeuee now raised by  him , nam ely, th a t the plaintiff 
is a  mero im am dar, th a t is a sufficient reason why h e  should be 

precluded from  raising th a t defence now. N o donbt explanation
I I  is very  comprehensive ia  its te r m s ; bu t th e  question is, 
\'vh6th6i’ i t  would ia e k d o  a ease like the pvesant. G ran ting  that the 
m atter now iu issue m igh t and o ugh t to  have been made a 
gronnd of defence in  the form er suit, the question still remains 
w hether i t  “  has been heard  and finally d e c id e d ”  by  the Court 
w ithin the m eaning of section 13. A ll th a t explanation I I  sayg 
is  th a t “ any m atter w hich m ight and  o ugh t to  ha^e been ma4e 
gi'onnd of defence or attack  in  such form er su it shall be dseraed 
to  have been a  m atter d irectly  and  substantially  in  issue in  such 
s u i t ; ” bu t it does not go on to say, “ and it  shall be deemed to 
have been heard and finally decided, ”  notw ithstanding that the 
question was ’nevar considered by  the  C ourt, and  notwithstandi&g 
th a t th e  gubject-matter of the subsequent suit is different from that 
of the former suit. I t  is only w here th e  subject-m atter of the two 
snitB is the same tha t the m atter can be said to have been heard and 

finally decided within the m eaning of section 13 of the Code, even 
ihongh  the m atter was never raised in  issue ; b u t i t  is very diffi­
cult to  hold tha t a  m atter which was never raised in  isaue actually 
in the form er suit, and which is raised in  defence in  a  subsequent 
suit in which the subject-m atter is diffei-ent from th a t o f the former 
suit, shall, nevertheless, by v irtue of explanation H  of section 13, 
he deemed to have been, no t only m a tte r directly and  substantially 
in  issue, bu t m atter w hich has been heard  and finally decided. 
That being so, I  think th a t the second explanation does not help 
ihe respondent. The view I  take ia fu lly  supported by a  recent 
decision of this Court ia  th e  case o f Sarkum  A bu Tomb Abdul
Wa^ieb v . Uahaman B u h h  (1 ). 1 th in k  I  m ay  add tha t to »
case like the present m ay be fu lly  applied th e  well-known 
observations of V ice-C hancellor K n ig h t B ruce in  Barrs v. 
Jae^son (2 ), which, notw ithstand ing  th e  reversal o f ihe judgm ent, 
have been ever since recognised and acted upon. See The Queen 
y. HittcMngs (3) and Tekcdt D oorga P ersad Singh  y, Telm tni

(1) I. L. E., 24 Ciilo., 83, (2) 2 Sm., L. 0, (lOtk ed.), 767.
(S) L. E., 6 Q, B. D., 300,
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J )oor(ja  R o n w a v i (1). The observatioE^i to -wliioh 1 rafar are- 
these: “ I t  is, 1  tMak, to be colleoted, that the rule against 
r e - a g i t a t i n g  matter adjudioated is subject generally to this rostric- 
tion, that ho\vever essential the establishment of particular facts 
may be to the soundaess of a judicial decision, however i t  may 
proceed on them as established, and however binding and coa- 
olnsive the decision may, as to its immediate and direct object, be, 
those facts are aot all necessarily established conclusively between 
the parties, and that either may again litigate them for any other 
pm'pose as to -vvhioh they may come in question, provided the 
immodiaie subject of the decision be not attempted to be witli- 
drawa from its operation, so as to defeat its direct object.”

For these reasons I  think the case ought to go back for 
retrial.

B. c. «. Appeal allowed. Case remanded^
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Be/oi'e f i r  F ra n c is  W il lia m  M aolean, K n ig h t, C h ie f Justice, 
a n d  M r. Ju stice  S a im je e .

H A E I  M O H A N  S H A H A  ( P l a i n t i f i ? )  v s .  B A B U R A L I  ( D e f e n d a n t . ) ®  

L'mHation A c t { X V  o f  1871), ScJiediiU I I ,  A r tic le  144— S u it f o r  possession  

o f land h j  an  auction-purchcm r, wTio obtained sijnibolical possession—  ' 
Coda n f  C ivil ProoeAurs ( A c t  X I V  of 1S 8 2 ), sections U 8  an d  S1 9 —  

Liiiulatiori A c t, arlicU  138.

In  a  suit fo r  poaaosgioa &£ k a r l  b y  an  auo tion -pu reliaae i'iw ho  h a d  ob­

tained Bymbolioal possession , th e  d e fen d an t o b je c ted  th a t  th e  su it w as  b arred  

by limitatioB, i t  n o t h av in g  been  b ro a g h t w ith in  tw elve years fro m ^ th e  data

oi the auction piirohasa,

ZfeZd, th a t avtiolo 144, schedu le  I I  o f  th e  L im ita tio n  A ot (X V  o f  1877)' 

applied to  th e  case, and  th a t  as tlie su it waa b ro u g h t w itliia  tw e lv e  years  

from tlie  date  w hen th e  auction-purohassi.' ob ta ined  syinboliual poseeEBjoa i t  

■waa not baw ed b y  lim itation .

This appeal arose out of an action for declaration o f title to, 
and for possession of, a piece of land. The plaintiff’s allegation

® A ppeal from  A ppaila te  Deoi-ee No. 773 o f  1805, against th a  decree  o f 
Baboo Gopal O liandra C haki, S ubord inate  J u d g e  o f Duaoa, d a te d  23vd o£ 

January  18U5, afi3rming th e  decree  o f  B a b a  Eom osli O him dra Bose, E u n s i f  
o f Dacca, d a te d  th e  23rd  o f  A p ril 1894.

(1) L. E ,, 5 I . A ,, 149 (158 ) ; I. L . R., 4 Gak-,, 190 (200),
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