
u p o n  th e  re c o rd  to  show  th a t  h e  u se d  a n y  fo rc e  o r  v io len ce , o r  1897 

m ad e  a n y  a t ta c k  u p o n  th e  c o m p la in a n t’s p a r t y ; a n d  as  r e g a r d s  P ach k au ri 
J o d h a  S in g h  a ll t h a t  th e  e v id e n c e  in d ic a te s  is th a t  h e  h a d  a  «• 

la th i  in  h is  h an d , a n d  t h a t  h e  s t r u c k  D ip a  S in g h  w ith  th e  j ^ r e s s .  

la tliL  B u t  i t  does n o t a p p e a r  th a t  h e  in f lic ted  th e  fa ta l b low .

T h e re fo re , so fa r  a s  th e  l i r s t - r ’ ̂ n t io n e d  a p p e lla n t is c o n c e rn e d , w e  

do  n o t see h o w  h e  cou ld  b e  c o n v ic te d  o f  an y  o ffence  in  th i s  c ase  ; 

a n d  as  to  th e  o th e r  a p p e lla n t, ^ o d l ia  S in g h , i f  th e  fa c t b e  th a t  th e  

c o m p la in a n t’s p a r ty  w e re  th e  a g g re s s o rs , h e  w as e n ti t le d  in  th e  
e x e rc ise  o f  h is  r i g h t  o f  p r iv a te  d e fe n c e  o f  p ro p e r ty  to  u se  su c h  

fo rc e  o r  v io len ce  a s  w as n e c e ssa ry  to  p r e v e n t 'th e  a g g re s s io n  ; a n d  

i t  d o es  n o t  a p p e a r  t h a t  h e  u se d  m o re  v io len ce  th a n  w as n e c e ssa ry  

o n  th is  o ccas io n .

U p o n  th e se  ^frounds w e th in k  th a t  th e  co n v ic tio n  a n d  se n te n c e  
m u s t b e  s e t asiue .

C- G- Appeal allowed,

APPELLATE CIVIL.

Vt.L. X S IY .] CALCUTTA SERIES. ^

Jjefore S ir  Francis W illiam  Maclean, K night, Chief Jmtiee, and Mr. Jmtice
Banerjee.

BAHABAL SHAH ( P l a i n t i f p )  TABAK NATH CHOWDHBY 
( D e f e n d a n t . ) ^

Damages, Suit fo r— Opium Act ( I  o f  IS IS ) , section 9— A ct X I I I  o f  185V ---------
— W rongful entrance and illegal search— Code o f  Criminal Procedure {Act 
X  o f  1882), sections 15S, 156 and leS-N on-cognisahle offence.

An offence under section 9 of the Opium Act (I of 1878), and not coming 
under section 14 of that A c t ,  is anon-cognizable offence, and ia therefore one 
for which by section 4 of the CriiniQal Procedure Code a police officer can
not an-est without warrant ; and he has therefore under section 155 of the 
Code no authority to investigate such an ofEence without the order of a Magis
trate ; nor under section 165 can he make a search in respect of it.

® Appeal under section 15 of the Letters Patent No. 3 of 1895, ngainst 
the decree of the Hon’ble Bobert Pulton Rampini, one of tiie Judges of this 
Court, dated the 7th of December 1894 in appeal from Appellate Decree 
No. 677 of 1894, against the decree of D, Cameron, Esq., Officiating District 
Judge of Dinagepore, dated the 19th o f March 1894, reversing the decree 
o f Babti Ashini Kooinar Gooha, Munsif o f that district, dated 3Cth of 
December 1893.
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jg 9 7  Th e  power of arrest w ithout warmnt refei'red (o in  olauso ( j )  o f sootioD

- r — ---------  4  of tlia  O riiiiiQ a i Pracecliu'e Code is  lu i iim iunUflai! power, and not a ooadilional

8e(jtiou24of A o t X U I  oE 1857, u 'ln c ln ju ly  giveR the r ig l it  (o n 

ji, police olBcei’ to aviest w illio u t wavi'ant in  casetho iiccuaed tloos uot fum a h

T arak KATII tlia secai'ily refiuired by tliat section.
ClIOWDHHY.

Where a police officer, tlierefore, iu  reapeot o f an ofienco uu ile r section 9 

o E iiie  Opiuiu Act iiotcoiuing under section 14 o f that Act, made a search in 

the hnuapol the accnsed w ilh o utiin  onler oC a M ftgistrsite ; £fcW, that h is 

action ooulil not lie  jnRtifie (l,e ithe i'iu irlM ' soolion 24 n( A e t X T l I  011857,01' 

im ile r the Codo o f C i'im iual Procediu'e, uud liw t  lie umh liable iu  au aciioti 

fn r ilainages fov the iiloga! soaroli.

T h e  fa c ts  o f  th e  case , so fav a s  th e y  a r e  n e c e s sa ry  fo r  th e  

p ttfp o sp s  o f  th is  r e p o r t ,  an d  tlio  a rg u m e n ts ,  a p p e a r  suffio ienH y 

f ro m  th e  jm lg m e n ts  o f  th e  J l i i fh  C o u r t.

Baba Girija Sunkev M o m m d a r  for the appellant.

Babu Srim dh V a s  and Babu M ohiny Mohun Churkei'butii/ for 
th e  respondent.

The judgm ents of th e  H ig li C ourt ( M a o l e a n ,  O .J,, and 
BAHBftJEE, J ,) 'tv e re  as follow :—

M a c l e a n ,  C. J .— In  this oa.se the p laintiff sued the defendant, 
who is a sub'in.'^peotor of poiioo, for damages for liaviuo-, as he 
allpo’ed, wrongfully and illegully entered and searched his house.

The question wMck we have to decide is whether th e  pob'oe 
officer, under the cirouinstaaceB in this ease, had aity rig h t to 
enter the p b iiitif f  s house and to make a search.

The iSiimsif before -whom tlao suit was originally  brouglit 
found in favour of the plaintiff, and he gave the p lain tiif Its, 10 
for dam ages; the plaintiff stated th a t lie desired no th ing  in the 
nature of large damages, and th a t the' only object of his Botion 
was to clear him self against the im putation which lay upon him  
by reasoti o f tlte proceedings which were titkeu by the police 
oifieer.

Tlio case then came before the D istrict Judge  iu  appeal, 
l ie  rev('r':cd th<‘ docisionof the MuQsif and dismissed the plaintiff’s 

Till- Judge in his judgm ent has not gone into the
(juostion of law which wa.s raised before M r. Jnrilioe Itanipini, 
and which has beeu discussed before us.

The plaintiff appealed from the decision of the D istric t Ju d g e



to tHs Court, and M r. Ju s tice  R am pin i affirmed th a t decision. 1897 

Hence the present appeal. E ah aba i,

The appellant bases his appeal upon th e  g round th a t tlio s u t -  

inspector had no autliority  to  soai’ch the p lain tiff’s house ''^cuowDm™
the circumstances in  th e  case. I  need no t go into the  facts in 

detail because the only question whicli w e have to  decide and  
which we can decide now is a question of law . B ut shortly  tlae 
facts are theso : The police sub-inspector received an inform a” 
tion to the effect th a t the p la in tiff was illegally  c u ltira tin g  poppy 
plants in  his field, and in  consequence o f th a t inform ation he 
went to the spot w here i t  was alleged th a t they  had been  culti
vated. H e there found only one poppy p lan t, b u t in  consequence 
of some indication w hich he said he saw there  he was led to 
suspect that there had been o ther poppy  plan ts grow ing in  th e  
same field, and th a t they had been previously removed. D raw ing  

,an inference from  th a t, th a t  th ey  h a d  been carried  to the 
plaintiff’s  house, th e  police ofBoer w ent to  the plaintiff’s  house 
and made search for those plants ; b u t in  the result lie found 
none. Criminal proceedings were then tak en  against the plaintiff, 

which ultim ately resulted in  h is discharge. H ence th e  presen t 
action. These are all the  facts th a t I  need advert to for the 
purpose of the present case. The rea l question resolves in to  
one of law, nam ely, w hether th e  police officer had  any au thority  
to make the search w hich he did.

As I  said before, the D is tric t Ju d g e  has no t gone in to  the 
question of law  w hich was raised before 3Ii% Justice  E arapini, 
and which has been raised  before us. M r. Justice  I!,ampiui 
considered th a t under the Opium  A ct ( I  of 1878) tb e  police 
officer had no authority  to m ake th e  search he did.

That was practically  adm itted  by th e  learned V ak il who 
appears for the respondent, though  a t the conclusion of his a rg u 
ment he made a somewhat fa in t suggestion th a t the search  was 
authorized under section 14 o f th a t Act,' Looking a t the language 
of that section, I  th ink  th a t th is  case does n o t come w ith in  
that section, and I  agree w ith  M r, Ju s tice  Ram pini on th is  point.

Then i t  is said th a t , assum ing th a t the search was no t autho
rized . by A ct I  of 1878, the police officer had power to  make a
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1897 search under 4Iie provisions of section 165 of the Oode of Grimi-
■ BAnABAi 11“'̂  Procedure. Now to arrive  a t  a  conchsiou  as to wlietlier

SuAii til at argum ent be sound or no t we m ust look a t th a t section and
TABAi’KiTn also at some other sections of the Oode. Section 165 says that 
Caô sDUEY. “ -vyhsnevet an of&OQV in  charge of a  police station, or a  police 

officer maM ng an investigation, considers th a t the production of 
any doounienfc or other th in g  is necessary to  the conduct of an 
investigation into any offeaoe -whloh he  is authorized to invesli. 
gate, he m ay make a search.”  1 pass over the consideration aa 
to whether o r not there was in  th is case any evidence to show 
th a t the police officer had any “  reason to  heliove ” as requhed by 
the section, and before he can m ake th e  search, th a t the appellant 
would not have produced the poppy p lants if he had  been sum
moned or ordered under section 94 of the Oode to do so. In  my 
m ind this case hinges upon th e  question w hether th is waa a  case 
which the police officer was authorized to investigate ; for, if he were 
not, it mtist be adm itted, as indeed i t  has been adm itted by tho' 
respondent’s Vakil, th a t section 165 has no  application to thiscase^ 

To ascertain then the cases w hich police officers are 
authorized to  investigate,. one m ust look a t sections 155 and 15d 
of the Code of Oriminal P rocedure. Section 155 says t h i s :

“ W hen information is  given to  an  offioer in  charge of a police 
station of the commission w ithin the lim its of such station of a nou- 
eognizahle offence, he shall enter in  a hook to  bo kep t as afore
said the substance of such inform ation and  refer the inform ant to 

the M agistrate,

‘‘No police officer shall investigate a non-oognisable case without 
the order of a M agistrate of the first or second class having powei- 
to  try  such case or to commit the same for tr ia l or o f a  Presidency 
M agistrate.”

I f  this ease were a non-cognizable case, i t  is admitted 
that there was no order of any  M agistrate. Then section 
156 p rov ides: “ A ny officer in  charge o f a poKce station 
may, w ithout the order o f a  M agistrate, investigate any cogniz
able mse which a Court having ju risd iction  over th e  local area 
w ithin the limits of such statiou would have power to inquire 
into and try  under the provisions of chap ter X V  relating  to the. 
place of inquiry or trial.
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W bat then we liave to  ascertain is w liether tliig case was a  1897
non-cogulzable case w itliia tlie m eaning of section 155 of the'Oode, b a i i a b a i ,

or a ‘ cognizable c a se ’ -witMu tlie m eaning of section 1S6. Shah

Cognizable and non-coguizable cases are defined in  sub-section ( j ) ,  Taeaic'K ath 
section 4 of the Code. “  ‘ Cognizable offence ’ means an offence for, OaowDHiii. 
and ‘ cognizable case ’ m eans a case in , wMcli a  police o£6.cer, 
within or wifcbout the P residency towns, m ay in  aecordanoe w ith the 
sGCond schedule or under an y  law  for th e  tim e being in  force arrest 
without w arrant.”

I t  is, I  th ink , clear th a t the police officer coaid not in  thia 
case hays arrested without w arran t in  aecordanee w ith the second 
s ch e d u le  to the Code. W h ethe r he eonld have done so “ under 
any law for the tim e being  ia  force,” I  w ill deal w ith  in  a 
moment. “  ‘ J!Ton-cognizablo oifence ’ m eans an  ofPenoo for, and ‘ nou- 
cogmzable ease’ means a case in , w hich a police officer w ithin or 
without the Presidency tow ns m ay not a rre s t w ithout w arran t.”

The contention of the respondents is th a t this was a  cognizable 
case within the m eaning o f the definition of such case iu  the Code 
of Criminal Procedure, th e  police officer having power to arrest 
without w arran t by v irtue  of the provisions of section 24 .of 
Act X I I I  of 1857 ; and th a t, being a cognizable ease, the police 
officer was authorized to investigate th e  case w ithout th e  order 
of a M agistrate according to the provisions of section 156 of tho 
Code.

The question then is now  reduced to w hether the police officer 
could lawfully a rrest w ithout w a rra n t I t  is conceded th a t fcho 
only law in force w hich could give him  the pow er is section 
24 of A ct X I I I  o f 1857. T hai scotion says : “  W henever a  
police officer or A bkari daroga or O pium  gom astah shall 
receive intelligence of any  land  w ithin his jurisd iction  to  
have been illegally cultivated  w ith  poppy he shall im m e
diately proceed to the s p o t; and i f  the inform ation bo coi'raot 
shall attach the crop so illegally  cultivated  and report the same 
without delay to the au thority  to w hich he m ay be siibordinato.
H e shall a t the same tim e take security from  the cultivator o f 

the said land for his appearance before the M agistrate ; and in th e  
event of such cultivator no t g iv ing the required security , lie 
shall send him in custody to  tho M agistrate .” Can th is  be said to
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1807 giro  the police officor a p o w  to a rre s t w ithout w arrant within
tlie m eaning of sub-sectioa (q) o f section 4 of tlie Code of 

Khah Criifliual Procedare ? I  th ink  not. I t  is no t an absolute power

T a b a k  ' N a t h  o f  a r r e s t;  it  is conditional only upon the accused not giving the 
Ghowuhuy. jfeq î-iired security. I t  m ay be described as a rig lit to  take liim 

into custody if  lie cannot give bail. T hat is w hat it  amouQts to 
T be police olBcei' is bonnd to take secnrity for the appearance of 
the accnsed before the M agistrate, consequently th e  police officer 
has no power to arrest under th a t section, unless and until the 
accused person rofuses or is u.nabl6 to fam ish  the security which 
is referred to in that section. I n  m y  opinion such a q iia h '& d  

power of a rrest—a power of arrest no t in  respect of the oiionce 
alleged against him , b u t only of a rrest in  defaiilt of his giving 
security for his appearance before a  M agistrate—is not such a 
power to arrest w ithout w arran t as is  pointed ou t in  the definition 
of “ cognizable o-ffence ” in  the definition clause of the Code of 
Crim inal Procedure. The power to  arrest w ithout w arrant in that 
definition must, I  th ink , bo referable to a power o f arrest iu 
respect of and on account of the ofFonce alleged. B u t the power 
to arrest under section 24 of A ct S I I I  of 1857 is no t in respect of 
the offence alleged, h u t because th e  accused cannot or will not 
give bail. That is quite a  different th ing. The case then not 
being a cognizable case 'within the m oaning of the definition in 
the Code, is a non-cognizable one, and  u nder section 155 the 
police officer was not authorized to  investigate it  without an 
order of the M agistrate.

That being so, and inasm uch as h is power to  search under 
section 165 of the Code is inciden tal to the conduct of the inves
tigation into any offence w hich he is  authorized to  investigate, 
I  th ink  that the police officer no t hav ing  been authorized to 
iavesHgate into the alleged offence had  no  r jg h i  to  make the 
search he  made under section 165, I  am, therefore, of opinisn 
th a t the police of&cer acted illegally  in  en tering  and searching 
the plaintiff’s house, and in  consequence an action for damages by 
the plaintiff will lie against him . I t  was conceded that if  the 
ofi&cer had  no authority  to search  the plaintiff’s house the action 
would lie.

A t the gams tim e I  desire to add, and I  th ink  th a t i i  is my
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dtity to add, that 1 have seen no th ing  in  this ense to indicate, as 1897 
regards tlie conduct of ilie  polioe officar, th a t ha acted o ther- ~ ^ ahabal~  
wise than Sojia and in  the  belief th a t he was authorized  toi 
make the search, and th a t he was o c l j  doing liis duty., lARAirNATH

The result, thorofora, is th a t th e  decrees of the D istric t Ju d g e  

and Mr. Justico R auipiai w ill be set aside, and  th a t of tha 
Munsif restored. The appellan t vwll g e t his costs in  all the 

Conrts.

B a u e k je e ,  J . — I  am of th e  same opinion. The question is, 
whether the defendant, who is a  snb-inapeotor o f police, has raado 
Limself liable in  this action for dam ages for having searched the 
house of the p la in tilf nnder the oircum stanoes found by the learn
ed District Judge. Ifc has been found th a t in  searching the house 
of the plaintiif he acted, n o t malicionsry, b u t in good faith , nnder 
an honest belief tha t he was only doing his duty . T hat is a  find- 
jng which this C ourt is bound to aocspt, and I  m ay add th a t 
I  SOB no reason to dissent from  th a t find ing . I  th ink  th a t having 
regard to the circumstances disclosed in  the evidence th a t is 'the 
only finding th a t a Court o f jnstico should arrive at. B ut, then, 
there still rem ains the question w hether th a t should exem pt tho 
dofondant from liability  to  an  action like this, i f  the search o f the 
plaintiff’s house made by h im  \vas a ltogether unauthorized by  law.
To that question th e  answ er m ust be in  the negative. I t  
therefore becomes necesaary to  consider w hether the search 
made by the defendant o f the p lain tiff’s house was, or was not, 
authorizied by law . I t  was b u t fa in tly  urged before us th a t tho 
search was authorized by  section 14 o f the O pium  Act ( I  o f 

1878). I  quite agree w ith  M r. Justice  Rampiiii in  th inM ng th a t 
that section does no t apply  to this case, because there  is no th ing  
to show tha t the police officer had  either personal knowledge or 

information in  w riting  to the effect th a t tha house he searched 
contained opium or poppy heads, w hich  would oome tinder the 
definition of opium in the O pium  Act. That being so  ̂the question 
is reduced to this, nam ely, w hether the search he mado was 
authorized by  section 165 of the Code of Crim inal P rocedure 
as Mr. Justice R am pini h a s  held..

In  order that a soarcb m ay be authorized by  that sectioa, i t  is 
necessary th a t tho police oflicer should consider tha t the produc-

i1
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1897 tioa of some partioulai' th ing  “ is necessary to the conduct of w.
iuyestigatioQ into any offence which he is authorizod to investi- 

S h a h  gate.” The offence here w as th a t of illic it cultivation of poppy,

TAitAi NAiH is made punishable by section 9 o f the O pium  Act,— and 
CnoWBHEY. -tlig question redaces itself to this, n arae ljt w hether that is aa

offence -which a police officer is aafchodzed to investigate w ithout 

any order of a  M agistrate.

Section 155 of the Code of C rim inal Procedure enacts that 
“ no police officer shall inyestigate a  non-cognizahle case w ithout 
the order o f a  M agistrate.” I f  the offence here was a non- 
cognizable offence, the police oiBuer Lad no power to  investigate 
it, and the case would not come under section 165 of the Code. 
R eferring to  the definition of “  non-cognizable case ” and “ non- 
cognizable offence ” as given in  clause (5) of section 4 of the Code of 
Crim inal Proosdure, I  find th a t a  “ non-cognizable offence means 
an offence for, and a non-cognizable case means a case in, which a 
police officer, within or w ithout the P residency towns, may not* 
arrest -without w arrant.” Schedule I I  of the Code of Criminal 

Procedure under the head of “  Offences against other Laws,” 
shows for -what offences no t coming under the In d ian  Penal Code 
a polico of&oer may arrest w ithout a  w a rra n t; and they are 

offences punishable w ith  im prisonm ent for th ree  years and up
wards. The offence in  this ease is punishable u nder section 9 of 
the Opium Act w ith  im prisonm ent no t esdeeding ono year ; so 
th a t the case is not one for which a  police officer may arrest 
-without -warrant under the provisions of the Cods of Criminal 
Procedure,

B ut then it  was contended, and th a t contention has boon 
accepted by Mr. Justice  Ram pini, th a t under section 24 of Act 
S I I I  of 1857, tho police officer here  -was a-uthorised to  arrest the 
plaintiff w ithout a w arrant. Section 21, howevor, aa has been 
clearly pointed out in  the judgm ent o f the learned Chief Justice, 

does not authorise a  police oiBcer, unconditionally, to airest a 
person against whom th e  inform ation m entioned in  th a t section 
has been received. I t  only authorises a  police officer to take 
security from the person inform ed against, and the power to 
take such person into custody arises only upon his default in 
giving tho security th a t m ay be demanded of h im . The liability
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to aiTSstis a concomitant, not o f the offaace of whicli tliaper- I89*r 
son is suspected, but of Ms inability to give seciarity for the fur- ~BAmBAir 

Dishing of which alone he is liable. That being so, the case does 
not come under the definition o f a  cognizable case, and iho Tarak JTatk 
police oifioer was prohibited by section 165 of the Code to in- CHowDaaif, 
vestigate i t ; and, accordingly, seotion 165 had no application.
The view taken  of the case by M r, Justice  K am pini and  th e  
learaed D istric t Ju d g e  m ust therefore be held to bo incorrect, 
and the judgm ent and decree of bo th  the leavaod Ju d g es m ust 
be set aside and th e  decree of th e  M unsif restored w ith costs, 

s. 0. e . Appeal allowed.
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FULL BENCH.

B t f c n  S i r  F ra n c is  Maclean, K n ig h t, O lue f Justice , M r ,  Ju stic e  O 'K in e a h j, 

i J r .  Ju stic e  M a cp h m o n, M r .  Ju stic e  T re v o ly m  and M r .

Ju s iia e  Bm ie rje e .

M O TI S IN G H  AND AHOTHBR ( D e f e n d a n to )  ®. E A M G H A R I S IN G H  F e h m a ry  3 

AND AHOTHBR ( P l a i n t i f f s ) , *  M a rch  12,

Tn te m t —T ra n s fe r  o f  P ro p e rty  A a l { 1 7  o f  1 8 8 S ) , section 8 6 — Mortgage h j  

eo nd itio m l sale— In te re s t a fte r due date— In te re s t A e t ( X X X I I o f  I S S 9 ) —

L im ita t io n  A c t ( X V o f  1 877), Soheditle I I ,  A r i ic k s  1 1 6 ,1 S 9 .

H e ld , by a m a jority o£ the F u l l  Benoli (Maolbaw, O.J., O 'K in e a ly , J . 

and Maophbeson, J .)  that when a. mortgago bond oootains no stipu la tion 

fo r the payment o f iatoreat after the due date, itttereat ia payable by 

virtue of tlie  la te re st Act ( X S S I I  o f 1839), A rtic le  116 o f sohadule I I  

to t liB  L im ita tio n  Act proaoribes the period o f lim itation in  saoh a case; 
and therefore only s ix  yaars’ inte i'ast a fte r the due date at 6 per oont. pw 

auiwin i s  racoverabla. Th e  mortg’ngor oaaaat redeem u n t il lie  has repaid 
tha principal sum -with such interest and ooats,

G v d ri K o e r  v. B h u b a m sw a n  Oooniar S in g h  (I), approved.
MaOmra D a s  v . N a r in d a r  B a h a d u r P a l  (2), Ooolc y , F o id e r  (3) and 

B ih ra m jit  T e w a ri v . D w rg a  D y a l T e w a ri (4 ), rel:erred to.

* F a ll Beno li Referenoa in  Appeal fro m  Appellate Decree No. 534 of 1895 

against the deoroa o f G. Q-. Day, E sq ., D is t r ic t  Judge o f Shaliabad, dated 

the 15tli Decsmbar 1894, m od ify in g  tiie  decies o f Babu Kalidhau Mookerjee,

M unsif o f A rrab, dated the 1st M ay 1 8 9 4

(1 ) L L. B-, 19 Oalc., 19,
(2) I. L, R., 19 All., 39 ; L. E., 23 I. A., 138.

(3) L, B., 7 H. L,, 27. (4) I. L. E., 31 Oalo,, 271,


