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upon the record to show that he nsed any force or violence, or 1897
made any attack upon the complainant’s party ; and as regards “promravar
Jodha Singh all that the evidence indicates is that he had a v.
lathi in his hand, and that he struck Dips Singh with the v
lathi. Butit does not appear that he inflicted the fatal blow,
Therefore, so far as the first-r-~ntioned appellant is concerned, we

do not see how he could be convicted of any offence in this case ;

and as to the other appellant, {odha Singh, if the fact be that the
complainant’s party were the aggressors, he was entitled in the

exercise of his right of private defence of property to use such

force or violence as was necessary to prevent'the aggression ; and

it doesnot appear that he used more violence than was necessary

on this occasion.

Upon these grounds we think that the conviction and sentence
must be set asiue.

C. E. G. Appeal allowed,

APPELLATE CIVIL.

efore Sir Francis William Maclean, Knight, Chief Justice, and Mr. Justice
Banerjee.
BAHABAL SHAH (PrainTirFr) ». TARAK NATH CHOWDHRY
(DEFENDANT.)*

Damages, Suit for—Opium Act (I of 18718), section 9—Aet XIIT of 1857
— Wrongful entrance and illegal search—~Code of Griminal Procedure (Act
X of 1882), sections 155, 156 and 165—Non-cognizable offence.

Anoffence under section 9 of the Opium Act (I of 1878), and not coming
under section 14 of that Act,isa non-cognizable offence,and is therefore one
for which by section 4 of the Criminal Procedure Code a police officer can-
not arrest without warrant ; and he has therefore under section 155 of the
Code no authority to investigate such an offence without the order of a Magis-
trate ; nor under section 165 can he make a search in respect of it.
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¢ Appeal under section 15 of the Letters Patent No. 3 of 1895, against
the decree of the Hon’ble Robert Fulton Rampini,one of the Judges of this
Court, dated the Tth of December 1894 in appeal from Appellate Decree
No. 677 of 1894, against the decree of D, Cameron, Esq., Officiating Diatrict
Judge of Dinagepore, dated the 19th of March 1894, reversing the decree
of Babu Ashini Koomar Gooha, Munsif of that district, dated 3Cth of
December 1893,
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1897 The power of aiest without wariant referred fo in clause (¢) of scction
e g of the Qriniinal Procedure Codels an vnyualified power, and not a conditiona)

B%’;‘Zﬁ“’ power, ag in section 24 of ActXIIL of 1857, which uuly gives the right to o
o police officer to myest without waant in case the necused doesnot furnish

Tarar NATI (lia gecurity required by that section,
{nowpsny, ) . ) )
Where o police officer, therefore, in respect of an offence under section §

of the Opium Act not coing under section 14 of that Act, made a search in
the honge of the accused withonl an order of a Magistrate: Held, that his
action coull not he justified, cither nuder gection ¥4 of Act XTIT of 1857, or
under the Code of Criminal Procedure, aud that he was liable in an action
{or damages for the iilegal search,

Tz facts of the case, so far ns they are necessary for the
pirposes of this report, and the arguments, appear sufficiently
from the jodgments of the Iligh Court. ,

Bubu Giriju Sunker Mozoomdar for the appellant.

Babu Swrinuth Has and Babu Moliny Mohun Chuckerbutty for
the respondent,

The judgmentsof the High Court (Macrmaw, C.J,, and
Baxgaser, J.) were as follow i—

Masongan, C. J.—In this case the plaintiff sued the defendant,
who is o sub-inspector of police, for damages for having, as he
alleged, wronglully and illegally entered and seavched his houge.

The question which we have to decide is whether the police
ofticer, under the cireumstances in this ease, had any right to
enter the plointiff’s house aud to make a seavch.

The Muusif before whom the suit was originally brought
found in favour of the plaintiff, and he gave the plaintiff Rs, 10
for damages ; the plaintiff stated that he desired nothing in the
nature of large damages,and that the only object of his action
was to elear himself against the imputution which lay upen him
by reason of the procecdings which were tukeu by the police
officer. ‘ :

The case then came before the District Judge in appeal
Ha veversed the docision of the Munsif and dismissed the plaintiffs
st The Distvict Judge in his judgment has not gone into the
question of law which was raised hefore Mr. Justice Tlamypini,
anil which hag been discussed before us,

The plaintiff appealed from the decision of the Distriet Judge
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to this Court, and Mr. Justice Rampini affirmed that decision.
Hence the present appeal,

The appellant bases his appeal upon the ground that the sub-
inspector had no authoriby to search the plaintiff’s house under
the circumstances in the case. I need nob go into the facts in
detail because the only question which we have to decide and
which we can decide now is a question of law. But shortly the
{acts ave theso : The police sub-inspector received an informa-
tion to the effect that the plaintiff was illegally cultivating poppy
plants in his field, and in consequence of that information he
went o the spot wheve it wasallegod that they had been culti-
vated. He therc found only one poppy plant, but in consequence
of some indication which he said he saw there he was led to
suspect that there had been other poppy plants growing in the
same field, and that they had been previously removed. Drawing
an inference from that, that they had been carried to the
plaintiff’s house, the police officor went to the plaintiffs house
and made search for those plants ; but in the resalt he found
none, Criminal proceedings were then taken against the plaintiff,
which ultimately resulted in hisdischarge., Hence the prosent
action. These are all the facts that I need advert to for the
purpose of the present case. The real question resolves into
one of law, namely, whether the police officer had any authority
to make the search which he did.

As I said before, the District Judge has not gone into the
question of law which was raised before Dr. Justice Rampini,
and which has been raised before us. Mr, Justice Rampini
considered that under the Opium Act (I of 1878) the police
officer had no authority to make the search he did,

That was practically admitted by the learned Vakil who
appears for the respondent, though at the conclusion of his argu-
ment he made a somewhat faint suggestion that the search was
authorized under section 14 of that Act; Looking at the language
of that seotion, I think that this case does not come within
that section, and I agree with Mr, Justice Rampini on this point.

Then it is said that, assuming that the search was not antho-
rized by Act I of 1878, the police officer had power to makea
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1897  search under the provisions of section 165 of the Qode of Crimj~
Bamansr, Dal Procedure. Now fo arrive ab a conclusion as to whethey
BuAI  that argument be sound or not we must look at that sestion ang
TARAK%NATH also ot some other sections of the Code. Section 165 says that
(HZOWDLRY, w~whenever an officer in charge of a polies station, ov & police
officor making an iavestigation, considers that the production of

any dooument or other thing is necessary to the conduct of g4y
investigation into any offence which he is authorized to invesli.

gate, he may make a searoh.” 1 pass over the consideration gg

to whethor or not there was in this case any evidence to show

that the police officer had any “reason to beliove” as required hy

the section, and before he can make the search, that the appellant

would not have produced the poppy plants if he had been sum.

moned or ordered under section 94 of the Code to do so, In my

mind this case hinges upon the question whether this was a case

wlich the police officer was authorized to investigate ; for, if he were

not, it must be admitted, as indeed it has been admitted by the-
respondent’s Vakil, that section 165 has noapplication to this case,

To ascertain then the cases which police officers are
authorized to investigate, one must look at sections 155 and 156
of the Code of Criminal Procedure. Section 155 says this :

“When information is given to an officer in charge of a police
station of the commission within the limits of such station of anon-
cognizable offence, he shall enter in a hook to be kept as afore-
siid the substance of such information and refer the informant to
the Magistrates

“ No police officer shall investigate a non~cognizable case without
the order of a Magistrate of tho first or second class having power
to try such case or to commit the same for trial or of a Presidency
Magistrate,”

If this case were a non-cognizable case, it is admitbed
that there was no order of any Magistrate, Then section
156 provides: “Any officer in charge of a police station
may, without the order of a Magistrate, investigate any cogniz-
able case which a Court having jurisdiction over the local area
within the limits of such station would have power fo inquire
inte and {ry under the provisions of chapter XV relating to the
place of inquiry or trial,
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Wkat then we have to ascertain is whether this ense was & 1897
non-cognizable case within the meaning of section 155 of the'Code, ~Bayypar,
or o ‘cognizable case’ within the meaning of section 156. SEAH
(ognizable and non-cognizable cases are defined in sub-gection (), Tanax Narx
soetion 4 of theCode. * ¢ Cognizable offence’ means an offence for, CHIWDERT.
and ¢ cognizable case’ means & case in, which a police officer,
within or without the Presidency towns, may in aecordance with the
second schedulo or under any law for the time being in force arrest
without warrant.”

It is, I think, clear that the police officer could not in this
case have arrested without warrant in accordance with the second
sehedule to the Code. Whether he could have done so * under
any law for the time being in force,” I will deal with in a
wmoment. “ ¢ Non-cognizable offence > means an offence for, and ¢ non-
cognizable ease’ means a case in, which a police officer within or
without the Presidency towns may nol arrest without warrant.”

" The contention of the respondents is that this was a cognizable
case within the meaning of the definition of such case in the Code
of Criminal Procedure, the police officer having power to arrest
without warrant by virtue of the provisions of section 24 of
Act XIII of 1857 ; and that, being a cognizable case, the police
officer was aunthorized to investigate the case without the order

of a Magistrate according to the provisions of section 156 of tho
Code.

The question then is now reduced to whether the police officer
could lnwfully arvest without warrant, It is conceded that the
only law in force which could give him the power is section
24 of Ach XIII of 1857. That seotion says : “ Whenever a
police officer or Abkari daroga or Opium gomastah shall
receive intelligence of any land within his jurisdiction to
have been illogally ocultivated with poppy he shall imme-
diately proceed to the spot; and if the information he correct
sball attach the crop so illegally cultivated and veport the same
without deluy to the authority to which he may be subordinate.
He shall at the same time take seourity from the cultivater of
the said land for his appearance before the Magistrate ; and in the
ovent of such cultivator not giving the required security, he
shall send him in custody to the Magistrate.” Can this be said to
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1897 givo the polico officer apower to arrest without warrant withiy
“Bamaman the meaning of sub-section (7) of section 4 of the (lode of
bﬂ“ Criminal Procedure ? Ithink not. It isnotan absolute Powar
TARAK Narm of arrest; it is conditional only npon the accused mot giving the
CHOWDHEY. required security. It may be described as a right to take him
into custody if he cannot give bail. That is what it amounts to
The police officer is bound to take security for the appoarance oé
the accused before the Magistrate, consequently the police officer
has no power to arvest under that section, unless and wuntil the
acoused porson rofuses or is unable to furnish the securily which
is referred to in that section. In my opinion such a qualified
power of arrest~-a power of arrest not in vespect of the offence
alloged against him, but only of arrestin default of his giving
security for his appearance before a Magistrate~—is not such g
power to arrest without warrant as is pointed out in the definition
of ¢ cognizable offence ” in the definition clause of the Code of
Oriminal Procedure. The power to arrest without warrant in that
definition must, I think, bo referable fo a power of arrest in
respect of and on account of the offonce alleged. But the power
to arrest under section 24 of Act XIIL of 1857 is not in respect of
the offenco alleged, but because the accused cannot or will nob
give bail. That is quite o differont thing. The case then not
being a cognizable ocase within the moaning of the definiiion in
the Code, i3 a non-cognizable one, and under section 155 the
police officer was not authorized o investigate it withoutan
order of the Magistrate.

That being %0, and inasmuch as his power to search under
section 165 of the Code is incidental to the conduet of the inves-
tigation into any offence which he is authorized to investigate,
I think that the police officer not having been authorized to
investigate into the alleged offence had no right o make the
search he made under section 165, I am, therefore, of opinion
that the police officer acted illegally in entering and searching
the plaintiff’s house, and in consequence an action for damages by
the plaintiff will lie against him. 1t was conceded that if the

officer had no authority to search the plaintiff’s house the acﬁlon
would Iie,

At the same time I desire to add, and [ $hink thatif is my
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duty to add, that 1 bave seen nothing in this cnse to indicate, as 1897
regards the conduct of the polioe officer, that he acted other- T BanAmaL
wise than dond fide and in the belief that he was authorized tor  Szan

malkse the search, and that he was only doing his daty.. TARM:)'NAT}I
CHOWDHRY,

The result, thercfore, is that the decrees of the District Judge
and Mr, Justico Rampini will be set aside, and that of the
Munsif restored. The appellant will geb his costs in all the

Courts.

DawprseE, d.—I amof the same opinion. The question is,
whather the defendant, who is a sub-inspector of police, has made
Timself liable in this action for damages for having searched tho
house of the plaintiff under the circumstances found by the learn-
el District Judge. It has been found that in searching the house
of the plaintiff he acted, not maliciously, but in good faith, under
an honest belief that he was ouly doing his duty. That is a find-
ing which this Court is bound to accept, and I may add that
{ 506 no reason to dissent {vom that finding. I think that having
regard to the circumstances disclosed in the evidence that is ‘tho
only finding that o Court of justice should arrive at. But, then,
there still remains the question whether that should exempt the
defondant from lability to an action like this, if” the search of the
plaintiff’s house made by him was altogether unauthorized by luw.
To that question the answer must be in the negative. It
therefore becomes nescessary to consider whether the scarch
made by the defendant of the plaintif’s house was, or was not,
authorized by law, It was but faintly urged before us that tho
search was authorized by section 14 of the Opium Act (L of
16878). I quite agree with Mr. Justice Rampini in thinking that
that section does not apply to this case, because there is nothing
to show that the police officer had either personal knawledge ox
information in wriking to the effect that the house he senvched
contained oplum or poppy heads, which would come woder the
definition of opinm in the Opinm Act. That being so, the question
is reduead to this, pamely, whethor the gearch he made was
authorized by section 165 of the Code of Criminal Procedure
a5 Mr, Justice Rampini has held.

In order that asearch may be authorized by that section, it is

necessary that tho police officer should consider that the produc-
47
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1897  tion of some particular thing is necessary to the conduct of an
“Jamaosn  investigation into any offence which be is authorized to investi-
Smaut gate” The offence here was that of illicit cultivation of poppy,
TARA];LNA‘TH which is made punishable by section 9 of the Opium Act,—and
CrowpunY. the question reduces itself o this, namely, whether that is an
offence which a police officer is authorized to investigate without

any order of a Magistrate.

Section 155 of the Code of Criminal Procedure enacts that
% no police officer shall investigate a non-cognizahle case without
the order of a Magistrate.” 1f the offence here was a non-
cognizable offence, the police officer had no power to investigate
it, and the case would not come under section 165 of the Code.
Reforring to the definition of “non~cognizable case™ and “non-
cognizable offenca > as given in clause (g) of section 4 of the Code of
Criminal Procedure, I find thef a “ non-cognizable offence means
an offence for, and a non-cognizable case means a case in, which a
police officer, within or without the Presidency towns, may not
arrest without warrant.” Schedule II of the Code of Criminal
Procedure nnder the head of * Offences agninst other Laws,”
ghows for whab offences not coming under the Indian Penal Code
apolice officer may arrest without a warrant; and they are
offences punishable with imprisonment for three years and up-
wards, The offence in this case is punishable under section 9 of
the Oplum Act with imprisonment not exceeding one year ; so
ihat the case is not one for which a police officer may arrest

withoub warrant under the provisions of the Code of Criminal
Procedure,

But then it was contended, and that contention has been
aceepted by Mr. Justice Rampini, that under soction 24 of Act
XIIT of 1857, the police officer here was authorised to arrestthe
plaintiff without a warrant, Section 21, however, as has been
clearly pointed out in the judgment of the learned Chief Justice,
does not authorise a police officer, unconditionally, to arresta
person against whom the information mentioned in that section
has been received. It only authorises a police officer to take
security from the person informed against, and the power to
talse such person into custody arises only wpon his default in
giving the security that may be demanded of him, The liability
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to arrest is a concomitant, not of the offence of which theper-
son is suspected, but of his inability to give security for the fur-
nishing of which alone he is liable. That being so, the case does
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not come under the definition of a cognizable case, and the Tanar "N

police efficer was prohibited by section 165 of the Code to in-
vestigate it ; and, accordingly, seotion 165 had no appliention.
The view taken of the case by Mr. Justice Rampiniand the
learned District Judge must therefore be held to be incorrect,
and the judgment and decree of both the learnod Judges must
be st aside and the decree of the MMunsif restorsd with costs.

§ 0. G Appead allowed.

FULL BENCH.

Before Sir Francis Maclean, Knight, Ohief Justice, Mr. Justice O Kinealy,
Mr, Justice Macpherson, Mr. Justice Trevelyan and Mr.
Justice Baneriee.

MOTT SINGH anp anormer (DmrgNDANTS) v. RAMOHARI SINGH
AND ANOTHER (PLAINTIFFS).*
Dnterest —Transfer of Property Act (IV of 18882), section 86— Mortguge by
conditional sale—~Interest after dus date—Interest Aot (XX X1 of 1838)
Limitation Aci (XV of 1877), Schedule 11, Articles 116, 132.

Held, by o wajority of the Full Benoch (Maousax, 0.J., O'Kmeary, J.
and MaopnEnsow, J.) that when o mortgage boud contains no stipelation
for the payment of interest after the due date, interest is payable by
virtuo of the Interest Act (XXXII of 1839). Article 116 of schadule II
fo the Limitation Aot prescribes the period of limitation in such a case;
and therefote only six years’ interest after the due date at 6 per coni. per
ansum is recoverablo. The morlgagor cannot redeem until he hap repaid
the principal sum with sach interest and costs.

Gudri Koer v. Bhubunesword Coomar Singh (1), approved.
Mathura Das v. Navinder Bohadur Pal (2), Oook v, Fowler (3)and
Bikramjit Tewari v. Durga Dyal Tewari (4), referved to.

* Fall Bench Reference in Appeal from Appellate Dearee No, 534 of 1895
againgt the decrea of G, @. Day, Bsq,, Distriet Judge of Shahabad, dated
the 15th December 1894, modifying the decres of Babu Kalidhan Mookerjee,
Munsif of Arrab, dated the lst May 1894,

(1) L L. B, 19 Oale., 19.
(2) LL. R, 19 All, 39 ; L. R.,23 1. A., 138,
&) LR, 7H L, 27 (4) L L, R, 21 Cale,, 274,

CHOWDURY,

1897
February 3
March 12,




