
1897 Court below iM nlis he "waa bound. I  regret, a!31 jsaid before, that 

"IjHETTi^ we have ac t bad the advantage of beai-ing the opposite vie\^ urged 

Hath Biswas before us on the part o f the respondent, but in  the view  I  take, I 

F aizdddih think the Subordinate Ju d ge ■was w rong. T he appeal will 

allowed, and the appellant w ill have th e  costs o f the appeal.

B a n bejee , J .— I  concur.

S. 0. a, Appeal allowed
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Be/ofe M r. Justice Ghosa and M r. Justice Gfonlon.
KQC|7

M a re h  16, PACHKAUEI a n d  a n o t h e r  { A p p e h a h t s )  v . QUEEN-EMPEESS
(E espondent).̂ *

E io lin g — U n la u if i i l a sse m lh j— R ig h t  o f  2» 'iva te  defence o f  p ro p e rly— Oamituj

grievous h u rt iiifu rt lie ra n c e  o f  common ohjeci— F e n a l Code (A c t X L V  of

1 8 6 0 ) , sections 0 7 ,9 9 , U 7 , 140 , S Z 5 .

The aocused, reoeiving information that the complainant’s party wera 
about to take fovoible poaaaBBion of a plot of land, wliioli waa founi by tlia 
Court to be in the poaseasion of tho acousod, oolleoted a large number of 
men, eomo oE whom were armed, and went through the village to the 
land in qusBtion. While they were engaged in ploughing, the complainant's 
party came up (some o£ them being armed) and interfered with the ploughing, 
A fight ensued, in the OQUi'ee of which one of tho complainant's party was 
grievously wounded and subsequently died, and two of the accused’s patty 
were hurt.

Held, that if tho accused were rightfully in poaaesaion of the land and 
found it necGSsary to protect themselvaB ft’ora aggresaion on the part of 
another body of men, they were justified in taking auoh precautions as they 
thought were required and using such foi-oo or violence as was necessary to 
prevent the aggression.

HcU, also, that under such oiroumstanees they could not tightly be 
held to bo members of an uniawfui assembly.

Qm en-Em presB v. N a rsa n g  P a ih a W ia i (1), B ir jo o  S in g h  v, Elmi Lc d l (2), 
SJ m n h tr S in g h  v . B u m a h  Mahto (3), followed ; f fa n o u ri Lai D im  y. Queen.'- 

Em p re ss  (4), distinguished.

T he appellants wore convicted b y  the Sessions Judge of Grya

^  Criminal Appeal No. 37 of 1897, made against order passed by H, 
Hohnwood, Esq., Soseions Judge of Gya, dated the 23rd of NoTember
1896.

(1) I. L, E,, 14 Bom,, 441. (2) 19 W, E., Cr., fiS.
(3) 23 W. a., Or., 25. (4) I. L, B., IC Oalo,, 206.



of oonimittiug offences under sections l i f ,  140 and 325 o f  t l io  1807 

Penal Code, nam ely, being members of an  unlaw ful assembly) 
using force and Tiolenoe in  tlie prosecution of the common objeet v.
of that assembly, iiad causing grievous h u rt iro some one or o ther E mi'kes's. 
of the party  of the com plainants in  furtherance of th a t common 
object. There was a disp ufce betw een cerkiin B abhuns and 
Mahomedans about certa in  lands, of w hich it  was found by  the 
Session s Jiidge, the M iihomodans, who w ere th e  accused, obtained 
possession five or s ix  years previously, and continued in  peaceful 
posseasion un til October 1895. The accused, the Mahomedanst 
also contended tha t they -were law fully engaged iu p loughing  tho 
laud, when the com plainant’s p arty  cam e and attacked them .

T ie complainants, on the o ther hand, alleged that their employer, 
in esecution of a ren t decree (s.v p a rU )  against a  th ird  party , 
purchased tho land and obtained possession of i t  in Septem ber 1895, 

and that on 4 th  Ju ly  1896, a few days after, they had sowed the 
plot with noioaj-dlian ; w hile they  wore engaged in  p loughing  the 
fields, the accused, w ith  a large num ber of armed m en, came and  
attacked them , and in  consequence one of their m en was- g riev 
ously h u rt and died four days afterw ards. The Sessions Ju d g e , 
holding tha t there was an  unlaw ful assembly on th e  p a rt of the 
accused as well as on th e  p a rt of th e  complainants, each party , 
attempting to enforce some rig h t or supposed righ t in  the p roperty , 
convicted the accused of rio ting  w ith  the common object of 
enfoi’oing by crim inal force a r ig h t to  th e  p lo t of land, and sen
tenced them  to rigorous im prisoum ent for one yoar. P rom  th is 

sentence the accused appealed.

M r, P .  Tj . Roy (w ith  him  B abu  JMsaratlii Sanyal) for the 
appellants.— The Ju d g e  has found tha t the appellants obtained 
possession of the p roperty  in  diaputo five or six years ago, and con
tinued in  such possession, un til the day of th e  rio t. U p o n  

th a t finding the common object of the unlawful assembly 
fails, and under these circum stanoes tho accused had unques
tionably tho rig h t o f private defence of person as well as of 
property. Queen v. M ilto Singh  (1), Birjoo^ Singh v. K hub L a ll
(2), B hunkir  Singh  v . Burm ah Mahto (3 ). I t  m ay be contended

(1} 3 B., Or., i l ,
(2} 19 W . E , ,  Or., 00. , (3} 23 W . B . ,  C r,, 25.
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Q o e i s s -

by the opposite party  th a t the appellants had iio r ig h t of private 
, dafcnce oa the authority  of the case o f Ganouri L a i Das y, Qneen-

Em press (1). That case is not, liowevor, in  point. I t  only detiides 
th a t there is no rig h t of private  defence against a  civil trespass. 
[G h o se , J .— That case overrules the cases you have cited.] But 

the decision in  question is no t a  F u ll B ench case, and therefore it 
cannot be contended th a t the cases I  have cited are overruled 
by th a t decision. The cases 1 have cited lay down the true  prin- 
ciplo which should govern all such cases, th a t is to  say, that a 
person is entitled to m aintain his r ig h t in possession, and for that 
purpose he and Ms neighbours are entitled  to use reasonable force 
to drive out intruders. Queen-Empress v . Navsang Pathahlm  
(2).

Babn Ragliunandun P rasad  (w ith  him  M r. Gregory) for the 
Orown.— On the authority  o f Ganouri L a i D as  v . Qiieen-Empms 
(1) the accused in  th is case have no r ig h t of private defence. 
They came armed and were prepared to fight under any con

tingency, and they did figh t and killed one of our men. The 
appeal should be dismissed.

The judgm ent o f the Court (G hose and Gordon, J J .)  was 
as follows :—

The appellants before us, P ach k au ri and Jo d h a  Bingli, have 
been convicted by th e  Sessions Ju d g e  of G ya of the offences 
under sections 147, 149 and 325 of th e  P en a l Code, namely, that 
they were members of an unlaw ful assembly ; tha t force and 
violence were used in  th e  prosecution of the common object of 
th a t assembly ; and tha t grievous h u rt was caused to some one 
or other of the party  of the com plainant in  furtbei’ance of that 
common object. And each of them  has been sentenced to one 

year’s rigorous im prisonment.

I t  appears that there  was a dispute betw een two parties, 
described as the Babhuns and Mahomedans, about certain lan d s; 
bu t ' i t  is found by the Sessions Ju d g e  th a t th e  Mahomedans 
obtained possession five or six years ago, and continued to bo 
in  peaceful possession un til, a t any ra te , October 1895. The case 
for the prosecution, how ever, is th a t in  execution of a rent 

(1) 1, L .  B „  16 Calc., 206. (2) I ,  L .  R ., 14 Bow ., H I ,
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decree {ex parte) obtained against a th ird  party , tbe com plainant’s 1897 

em ployer pni'cliased tho land , and obtained possession in  Septem ber “pachkaubi" 

1895 ; and tha t on the 4 th  J u ly  last, th ey  (the B abhuns) -vvere 
engaged in  ploiigM ug the fields, -whGn, th e  accused, "with a la rg e  Eksress. 
jiutiiber of arm ed men, cam e and attacked them  ; th e  resu lt oE 
gnch attack being th a t a m an  belonging to the ir party , nam ely,
Dipa Siagh, was grieTously h u rt, and  th a t he  died in  conse- 
quencs thereof four days afterw ards. Thia case is d istinctly  
denied by the accused, who say th a t th e ir  party  (the Mahomedans), 
notwithstanding the sale th a t took place, continued in  possession 
of the property, and they  were law fully engaged in  p loughing  
the lands w hen the com plainant’s p a rty  came in  and attacked 

them ; and, th a t in  th e  course of th e  tussle w hich took place 
between the parties, D ipa S ingh was hu rt, and two m en belong
ing to their side were sim ilarly h u rt. W e have already said th a t 
the learned Sessions Ju d g e  ha.3 found tha t the p a rty  of the 
accuscd (the M ahom edans) obtained posseasioia of the property  
five or s is  years ago, and  continued in  such possession ; and wo 
might now state th a t th a t officer has disbelieved the evidence 
adduced for the prosecution w hich was to the effect that they obtain
ed de facto possession of th e  property in  Septem ber 1895, th a t they  
sowed nowaj-dhan a  few days before, and were lawfully engaged 
in  ploughing th e  fields on th e  date of the occurrence. T he learn
ed Sessions Judge, no doubt, in  one p a rt of his judgm ent, throw s 
out certain observations w hich would seem to indicate th a t he 
was inclined to believe th a t D ipa S ingh  had  ploughed the land, bu t 
he says a t the same time th a t there is  no evidence thereof. W e 
may therefore take it, upon the findings come to by  the Sessions 
Judge him self in this case, th a t th e  com plainant’s p arty  never 
obtained actual possession of the l a n d ; and we th in k  we m ay 
well infer from the fact of the  p arty  of the accused being in  
possession in  October 1895, th a t they continued in  such possession 
until the date o f this occurrence.

W e observe th a t th e  learned Sessions Judge has fu rther d is
believed the evidence for the prosecution, in  so far as th a t evidence 
sought to  prove th a t the  com plainant’s party , who, on the day of 
the occurrence went to th e  land, w ere only four in  num ber, H a 
seems to hold, if  we understand him  rightly , th a t there was m
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1897 unlawful assembly on the pavt of th e  complainaut, as also on tha 
part of tlie aeeused, each p a rty  a ttem pting  to euforee some right, 
or supposed rig h t iu  th e  p roperty . B u t we fail to  sea how that 

iMFiiEas. position can he m aintained so far as the  party  of tha accused werg 
ooncorned, if, as we hold, and  as -vvo take it, the  learned Sessions 
Ju d g e  has in  effect held, th a t the la tte r  had heen ia  possession of 
the p roperty  for five or six years together, and was in  lawful posi3es> 

sion of i t  up to  the date of the occurrence. "We are imabla to 
say th a t the accused were upon th a t date endeavoining to 
enforce a righ t, or supposed rig h t, w ithin the m eaning of section 

143 of the Penal Code. I t  would seem  (and th a t is what wa 
understand the Sessions Ju d g e ’s view of the evidence to hs) that 
the p a rty  of the accused had become aware th a t the complainant's 
p a rty  wanted to take forcible possession of the land ; and that, in 
order to protoot themselves from  the aggression o f the complainant, 

they  collected a  large num her of m en, some of thorn b eing armed, 
and  wont th rough  th e  v illage  to the land in  question, and while' 
they  were there actually  engaged in  p loughing  the land, the 

B abhuns came up also arm ed (some of them ) and interfered 
w ith the ploughing, and th is ev iden tly  resulted in  a fight between 
th e  parties, and the consequence was th a t D ipa on one side was 
grievously wounded, w hile two m en on the side of the Mahomedans 
were h u rt. I t  seems to us tha t, i f  the p a rty  of the accused 
wei’o rightfu lly  in  possession o f th e  land on -the date iu 
(question, and if th ey  found i t  necessary to protect themselves 
from  aggression on th e  p a rt o f th e  com plainant's party, they 
w ere justified in  tak in g  such precautions as they thought were 
required, and we th ink  th a t ia  doing so they  could not 
righ tly  he held to  he mem bers of an u n law fu l assembly. The 
■raew th a t we adopt in  th is oago ia fsapported by the cases of 
Q uenn-E m pm s  v. Nnrmngi PatliahJiai (1), o f Birjoo Shnjh v. 
Kliuh L a ll (2), and of Shvnlcur Singh  v. B u m a h  MaJito (3). And 
we m ight say that the facts of th e  case of Ganouri L a i Bus v, 
Q usin-Em press (4) are distinguishable from  those in  the present 
case.

T urn ing  then to the conduct o f the two appellants before us, it 
appears that, as far as P achkau ri is concerned, there  is no- evidence

■ijDO THE IN H A K  LA.W IfflPOETS. [VOl.

(1} I. L. R,, 14 Bom,, 441. (2) 19 W. B., Or,, 66,
(3) 23 W. 3., Or., 26. (4) I, L. E,, 16 Cr1c„ 206.



u p o n  th e  re c o rd  to  show  th a t  h e  u se d  a n y  fo rc e  o r  v io len ce , o r  1897 

m ad e  a n y  a t ta c k  u p o n  th e  c o m p la in a n t’s p a r t y ; a n d  as  r e g a r d s  P ach k au ri 
J o d h a  S in g h  a ll t h a t  th e  e v id e n c e  in d ic a te s  is th a t  h e  h a d  a  «• 

la th i  in  h is  h an d , a n d  t h a t  h e  s t r u c k  D ip a  S in g h  w ith  th e  j ^ r e s s .  

la tliL  B u t  i t  does n o t a p p e a r  th a t  h e  in f lic ted  th e  fa ta l b low .

T h e re fo re , so fa r  a s  th e  l i r s t - r ’ ̂ n t io n e d  a p p e lla n t is c o n c e rn e d , w e  

do  n o t see h o w  h e  cou ld  b e  c o n v ic te d  o f  an y  o ffence  in  th i s  c ase  ; 

a n d  as  to  th e  o th e r  a p p e lla n t, ^ o d l ia  S in g h , i f  th e  fa c t b e  th a t  th e  

c o m p la in a n t’s p a r ty  w e re  th e  a g g re s s o rs , h e  w as e n ti t le d  in  th e  
e x e rc ise  o f  h is  r i g h t  o f  p r iv a te  d e fe n c e  o f  p ro p e r ty  to  u se  su c h  

fo rc e  o r  v io len ce  a s  w as n e c e ssa ry  to  p r e v e n t 'th e  a g g re s s io n  ; a n d  

i t  d o es  n o t  a p p e a r  t h a t  h e  u se d  m o re  v io len ce  th a n  w as n e c e ssa ry  

o n  th is  o ccas io n .

U p o n  th e se  ^frounds w e th in k  th a t  th e  co n v ic tio n  a n d  se n te n c e  
m u s t b e  s e t asiue .

C- G- Appeal allowed,
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Jjefore S ir  Francis W illiam  Maclean, K night, Chief Jmtiee, and Mr. Jmtice
Banerjee.

BAHABAL SHAH ( P l a i n t i f p )  TABAK NATH CHOWDHBY 
( D e f e n d a n t . ) ^

Damages, Suit fo r— Opium Act ( I  o f  IS IS ) , section 9— A ct X I I I  o f  185V ---------
— W rongful entrance and illegal search— Code o f  Criminal Procedure {Act 
X  o f  1882), sections 15S, 156 and leS-N on-cognisahle offence.

An offence under section 9 of the Opium Act (I of 1878), and not coming 
under section 14 of that A c t ,  is anon-cognizable offence, and ia therefore one 
for which by section 4 of the CriiniQal Procedure Code a police officer can
not an-est without warrant ; and he has therefore under section 155 of the 
Code no authority to investigate such an ofEence without the order of a Magis
trate ; nor under section 165 can he make a search in respect of it.

® Appeal under section 15 of the Letters Patent No. 3 of 1895, ngainst 
the decree of the Hon’ble Bobert Pulton Rampini, one of tiie Judges of this 
Court, dated the 7th of December 1894 in appeal from Appellate Decree 
No. 677 of 1894, against the decree of D, Cameron, Esq., Officiating District 
Judge of Dinagepore, dated the 19th o f March 1894, reversing the decree 
o f Babti Ashini Kooinar Gooha, Munsif o f that district, dated 3Cth of 
December 1893.


