
6§2 TEE INDIAN LAW UErOBTS. [VqL, XXI?.

Be fo re  S i r  F m n c k  W il l ia m  Maclccm, K u ig lu ,  C h ie f Ju stice , and M r. Jv.itkc

Bune rje c .

3897^ E H E T T B E  N A T E  B IS W A S  (AuOTioN-PUBOnASEn) m, F A IZ U D D IN  A L I
Apr'l 2(5. AHD AMOTIIBfl (D B anEB -nO I.D E ES) AMD OTHBBB (JuD OM EN T-IlEBTOaS.) «

Sa le  in  a ua d io H  0/  decree— S a in  m d e r mortgage deorec— Sa le  in  a m t im  

o f a tiKmeif decree, effect o f  hefure the sala in  (xeciaion of 

iivrdga ije  dcefcc, confirmed— Qode n f  G iv il Procedure (A c t X I V  of 1833), 

seelitms S lO A , 311 , 313 , 3 1 4  w id  S l B — Effe c t o f  sale ?mi being net 

aside either liud e r melion SIO A . o i ' S I l  o f  the Code,

A  oertuin propwty waa sold on tho lO t li AuguBt 1895 in  execution of 

a niortgftgo deci'co, dated 9 lh  Dooeiiilioi' 1892, and waa purckasoi.1 by 4 . 

lu  tlia  incanlimo nn o ig lit annas sharo o f tlie  said properly was sold in 

execution o f a money daeree nod was purcliiised by R  on llie  22nd May 

1893. O il tlm I i i l l i  September 1893 the iudgment-debtor applied fo bot 

aside tlia mortgage sale iinclei-seotioQ 311 o f tlio  Code of C iv il Procedure, 

und on the W il l  September 1895 a s im ila r application waa innda by 1{. 

Ou the 28tU Mavcli 1896 botli these ftpplicatioiia came on fo r hearing 

before the Subordinate Judge who passed no order ; and on the same date 

JR presented a petition, asking tho Court to set aside the sale held in  execution 

o£ tho mortgage decree upon payment by him of the mortgage money, w illi 

iuterest and costs, and also to declare t lia t ho m ight be entilled to I'sdeom 

the property. On tlia  80th March 1895 the Subordinate Jiidg-e allowod 

I I 10 petilion and ordered tho salo to bo aet aside upon the aforesaid terms.

I M i l ,  that, inaBinuoh as under eijction 312 o f the Code of C iv il Proce- 

cluro A  waa entitled to have an order oonfim iing the sale of the ICtli 

A ugust 1895, unless the sale wore set aside under Bection 310A or 

aeotion 311 of tho Cods of C iv il Procedure, and as tho sale was not set 

iiside under either o f those sections, the Court below had no jurisd iction to 

BOt aside tho sale upon payment by the applicant o f tlie  mortgage money 

w ith  interest aud oostB. B r i j  M otiun Ih a h u r  v . U v m  N a th Ghowdhj/ (1) 

le ferred to.

T h e  facts of the case and l i e  argtim ents aj^pear sufficiently 
from the jtidgm ent o f ’ the H ig h  Ooart.

B abu K aruna S in d k i M oohrjee  for the appellant.
Tlio respoDdonts did no t appear.
The jndgm etits o f the H ig h  Oonrt (M ao iean , C.J., anti 

B a n ie je b , J . )  wore as follows

*  Appeal from ordor I f 0 . 208 of 1896 against the order o f Baba Bipro- 

daa Chattcrjoe, Subordicate Judgo o f Mooraliedii,bad, dfttoil the 30th and 

31st of March ls 9 0 ,

(1) 1. L. C., 20 Calc., 8.



M a o le a n ,  O .J.— I  reg re t th a t ia  th is  oase we have no t h a d  th e  
advantage of hearing the case argued ou behalf of the  p rincipal K hetteb 
respondent, who is the purchaser under the sale of the 15 th  M arch 
j [g g g .  F a i z u d b in

The facts w hich are necessary for ou r decisioa in  th is case 
may be stated shortly  as fo llow s: O n th e  9th D ecem ber 1892 
the plaintiff in  the m ortgage suit obtained a  m ortgage decree, and 
on the 22nd of May ISO’S a  decree for sale absolute was made in  
that suit. In  the m eantim e, on the  15th o f M arch of the same 
year, the respondent, who, in  th e  course of th e  argum ent, has bean 
referred to  as the principal respondent, purchased an e igh t annas 
share of the property  w hich was on m ortgage, under a  sale in  exe­
cution of a money decree. O u th e  16 th  A ugust 1895 the  m ortgaged 
property wag p u t up for sale in  pursuance of th e  decree absolute, 
to which I  have referred, o f the 22ud M ay 1893. U nder th a t sale 
the present appellant becam e the purchaser. On the 10th  Septem ­
ber 1895, that is to say, w ith in  a very  short period after th e  sale 
under which the  p resen t appellant bought, the judgm ent«debtar 
applied to set aside the sale u n d er seotion 311 of th e  Code of 
Civil Procedure, and on th e  I4fch Septem ber of th e  same year 
the principal respondeat m ade a  sim ilar application tinder th e  
same section.

These applications came before th e  Subordinate Ju d g e  w ho 
heard them  out on th e  m erits, and  on the  28th M arch 1896 
reserved judgm ent, b u t upon th a t day  th e  principal respondent 
presented a petition, w hich was accepted, th a t th e  sale of th e  
I6th A ugust 1895 m igh t be set aside, upon paym ent by h im  of 
what was due for principal, in terest and  costs under th e  m ortgage, 
and that, on such paym ent being m ade, th e  sale m igh t be se t aside 
and he m ight be declared entitled  to  redeem the p roperty . On 
the 30th M arch of the sam e year, th e  learned Subordinate Ju d g e  
assented to  the view of th e  principal respondeat, g ran ted  
the prayer of th a t petition , and ordered  the sale to  be set aside, 
iipon the footing to w hich I  have h ere  referred. I n  th e  view 
taken by the  learned Subordinate Ju d g e , he seems to  have 
Considered th a t he was bound by th e  decision in  the oase of 
Premehand P a l  v. P u r m m  D m  (1), which, however, does n a i 
appear to have commended itself to h is  mind.
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18D7 U pon those faots the question wo have to decide i s -whe- 
~ KffKTTOH iliev the learned Judge , whose opiaion, as I  said before, would 
N i i r a  B is w a s  o p p e a r  n o t  to  have been iu  consonance w ith the case to-which 

Fakcddin I  liave referred, bat by whioh he considered, and rig h tly  considered 
he was hound, was righ t in  p o in t of law. The real question 
is, w hether npon the application of th e  principal respondent of 
tho 28th of M arch 1896, th e  Ju d g e  in  th e  Oonrt below ought to 
have set aside the sale of 16th A ugust 1895 under which the 
appolliiut had purchased, I  th in k  tha t, in  arriving at tho 
conolnsion that ho ought, he arrived  a t a conclusion which was 
erroneous. The viaw I  take of the position is this : The appellant 
was the purchaser under the sale of the 16th A ugust 1895. Under 
the provisions of section 312 of the Code, he was entitled 
to  ask the Court for an order to confirm the sale, unless tho 
gale woro set aside under section 310A  or section 311 of the 
Code. No application was m ade under section 310A, so that 
we may dismiss th a t from our minds. Two applications were 
made to set aside th e  sale under the provisions of section 811 
o f the Code, b u t we m ust take it , and do take it, for the purposes 
of this judgm ent, th a t those applications w r e  negatived. Tho 
applications were made, bu t no decision was given upon them ; 
they  were p iactioally  abandoned. A  fresh application on the 28th 
of March 1896 to set aside th e  sale on paym ent of what was 
due to the judgm ent-debtor was substituted in  their place. What 
jurisdiction was there to make any such order ? I t  seems to me 
tha t under section 312 of the Code, the purchaser, the appellant, 
vfaa entitled to  have an order confirm ing the sale unless the sale 
w ere set aside under one of th e  sections to w hich I  have referred.

This view seems to me to be consistent w ith the decision of the 
P rivy  Council in  the case of B r ij Molmn Thakur  v. B ai Uma JSath 
Cliowcllwy (1) in  w hich L ord H annen  (at page 10 of the report) says 
this : “  H ere there  was an  order for sale, and the property was 
pu t up for salo, b u t th ere  w as no order confirming the aala. 
U nder section 312, if  no such application, as is mentioned in 
section 311, is made, there is only one du ty  left to the Court, 
namely, to  pass an  order confirm ing th e  sale as regards the 
parties to the suit and the purchaser. T he Subordinate Judge
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refused to do  that, and set aside the sale, and directed the pB roiase 1897
money to be refunded oa  certain term s.”  I t  seems to me th a t KHisra’s ^
tlio present case is in  aceordaace w ith th e  principle la id  down in  N a th  B isw as

that ease. No doubt section 314 says th a t no sale o f inirnovoable F a i z d d d i n

property in  exeontioa of a decree shall become absolute u n til i t
has been confirmed by  th e  Court, and  section 316 says th a t th e
title to the property  sold shall -vest in  the purchaser from  th e

date of such certificate and  no t before ; b u t if  th e  purchaser

under the sale of 16th A ugust 1895, there having been no
application under section 310A and no suooessfal application
nnder section 311, did become, as I  th ink  he did become,
entitled to an  order confirm ing  th e  sale, I  fail to  see w hat
power there was in  th e  C ourt below to set aside th a t sale upon
the terms upon which i t  d id  set it  aside. I  m ay  point out
here that th is is no t a  question between the m ortgagor and mort~
gagee, b u t it  is a question betw een tw o th ird  parties, two outside

purchasers.. The learned V akil for th e  appellant has draw n our
attention to the case by w hich the learned  Judge in  the Court
below though t he was bound, the  ease of Pvemahand P a l v .
P un im a  D a s i( l) ,  I n  th e  head note it  is stated th a t the rig h t 
to redeem property exists un til th e  sale has been actually  con­
firmed ; bu t tho point was no t necessary for the decision of th a t 
case, and did not arise in  th a t case. The date of sale there  
■was the 17th August and the d a te  o f confirm ation of the 
sale wag the 18th of Decem ber 1883, bu t there was no offer to 
redeem before the date o f confirm ation. The qnostion w hich 
now arises did not arise in  th a t case, nor was it  necessary for the 
purposes of the decision. N o doubt there are obiter dicta to the 
effect which I  have m entioned, nam ely, tha t the r ig h t to  redeem 
subsists until the sale has been confirmed, though even th a t 
proposition is pu t in a very  qualified m anner b y  M r. Justice 
Beverley a tpage  554, w liere he  says th i s : “ I f  the judgm ent-debtor 
deposit the amount of the decree between the date of purchase 
and the date of confirmation of sale, i t  is possibJe th a t th e  
sale might be set aside.”  That is very  cautious language : 1 do not 
think there is any th ing  in  this judgm ent which conflicts w ith 
the actual decision in  the ease by w hich the learned Ju d g e  in the
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1897 Court below iM nlis he "waa bound. I  regret, a!31 jsaid before, that 

"IjHETTi^ we have ac t bad the advantage of beai-ing the opposite vie\^ urged 

Hath Biswas before us on the part o f the respondent, but in  the view  I  take, I 

F aizdddih think the Subordinate Ju d ge ■was w rong. T he appeal will 

allowed, and the appellant w ill have th e  costs o f the appeal.

B a n bejee , J .— I  concur.

S. 0. a, Appeal allowed

APPELLATE CEIMINAL.

-686 THE IHDIAN LAW EEPORTS. [v q l , x x iv

Be/ofe M r. Justice Ghosa and M r. Justice Gfonlon.
KQC|7

M a re h  16, PACHKAUEI a n d  a n o t h e r  { A p p e h a h t s )  v . QUEEN-EMPEESS
(E espondent).̂ *

E io lin g — U n la u if i i l a sse m lh j— R ig h t  o f  2» 'iva te  defence o f  p ro p e rly— Oamituj

grievous h u rt iiifu rt lie ra n c e  o f  common ohjeci— F e n a l Code (A c t X L V  of

1 8 6 0 ) , sections 0 7 ,9 9 , U 7 , 140 , S Z 5 .

The aocused, reoeiving information that the complainant’s party wera 
about to take fovoible poaaaBBion of a plot of land, wliioli waa founi by tlia 
Court to be in the poaseasion of tho acousod, oolleoted a large number of 
men, eomo oE whom were armed, and went through the village to the 
land in qusBtion. While they were engaged in ploughing, the complainant's 
party came up (some o£ them being armed) and interfered with the ploughing, 
A fight ensued, in the OQUi'ee of which one of tho complainant's party was 
grievously wounded and subsequently died, and two of the accused’s patty 
were hurt.

Held, that if tho accused were rightfully in poaaesaion of the land and 
found it necGSsary to protect themselvaB ft’ora aggresaion on the part of 
another body of men, they were justified in taking auoh precautions as they 
thought were required and using such foi-oo or violence as was necessary to 
prevent the aggression.

HcU, also, that under such oiroumstanees they could not tightly be 
held to bo members of an uniawfui assembly.

Qm en-Em presB v. N a rsa n g  P a ih a W ia i (1), B ir jo o  S in g h  v, Elmi Lc d l (2), 
SJ m n h tr S in g h  v . B u m a h  Mahto (3), followed ; f fa n o u ri Lai D im  y. Queen.'- 

Em p re ss  (4), distinguished.

T he appellants wore convicted b y  the Sessions Judge of Grya

^  Criminal Appeal No. 37 of 1897, made against order passed by H, 
Hohnwood, Esq., Soseions Judge of Gya, dated the 23rd of NoTember
1896.

(1) I. L, E,, 14 Bom,, 441. (2) 19 W, E., Cr., fiS.
(3) 23 W. a., Or., 25. (4) I. L, B., IC Oalo,, 206.


