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atraiast Ms landlord as sncli, b u t against a person who m ay happen 
to be liis landlord, and  who is being sued aa purchaser of t h e '  
oocupaney r ig h t and in consequence of tha t purchase.

These are all the  m atters necessary for our consideration in 

this case.

The resu lt is, th a t w e m ust vary th e  decree of th e  low er C ourt 
by disallowing to Boblia M ahton th e  share -vvhich he claims. So 
far as he is concerned, therefore, th e  suit m ust be dismissed. 
Subject to th is modification the dcoree •will be affirmed.

The appellants m ust pay  to  tho respondenia the costs of this 

appeal.

g , c. 0. A ppeal allowed in part. Decree m ried .

(1) I. L. E., 11 All., 367.
(3) I, L. R., U  Mad., 232.
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Before Mr. Justice Trevelyan and Mr. Justice Beverley.

LUCHMESHAB SINGH ( P l a in t if f ) v. DOOKH MOOHAN JHA 
AND ANOTHER (D e f EKDANTS).*

Mortgage— Uaufruotuary mortgage—Sitdbharna bond—-Cosenani to repay—
Conitruotion of mortgage io n d S u itfo r  money and for sals—Transfer of
Property Act ( IV  of 18S2), seoUo/i 67.

Iq a sudbharm mortgage bond it was stipulated, “ having paid the 
priaoipal money in the month o£ Ohiiit 1297 we Bhall take back the doQumout 
and the land. In case we fail to repay tha prinoipal money at due date the 
mdbharna bond shall rema.iu in foi'ce."

Eeld, that there was in this contract no agreement to repay the principal 
money, and no such agreement was implied by the provisions as to taking 
back the document and the land, and therefore there was no right to a 
money deotee,

Held, that under section 67 of the Transfer of Property Act (IV of 1882) 
an usuf raotuary mortgagee cannot as such (i.e., unless there is any thing in 
the contract which would imply the fight) sue either for foreclosure or for 
sale.

U m d a  Y . Umrao Began (1) ; Chatlm  v. Kunjan (2) ; and Ramayya v .  

Gtmva (3) referred to. Venhatasanii v. Siilramanya, (4) not followed,

® Appeals from Appellate Decrees Koa. 531 and 738 of 1895, against the 
decree of Babu Jagadduilubh Mozumdar, Subordinate J«dga of Tirhoot, dated 
the 3rd of January 1895, reversing the decree of Babu Q-yanendia Chandra 
Banerjee, Munaif of Modhubani, dated the 14th of June 1804.

1897
March 2.



180? Thbsb wore suits for rOGOv6i7 of moAey daa upon sudbharmi
bonds, wlicrcby ilie Ih a rm d a r  Or niol'tgagee retained pOssessioii 

SiKfiii of tlie mortgaged property in lieu of interest. In  appeal Koi
Dookh 531, the  Si'iit was also for “ making tbd iM rtgag6d  property liable

MocaAN J hal £qj. d e b t” as weU as tliO persoji and  the ofclier propdrties of
tlie defendant, m ortgagor. bond in  case N o. 331, after 

sta ting  tliati the consideratioa m oney t a d  been I'eceivedj
proceeded t—•

“  W e  tiiorefoi-o daokro  aiiit g ivo <l4t in  w ritin g  lU at iu  liew o f  interosl v i  

g iv e  in  h h a n a  G bighaa 4 ooltalis o f lia m J ia re li (lo-\V rate) I m l i t  land ng pê  

bovmdatieB & v a  terra, o f  -yeivrs fro m  1294 to  1295 P .  S . situate in 

m tim .  *  ® T lia t tllo bhantadar shou ld  liolil fiOBseajioil
ovflt th e  hhahta p ropertj ' an d  app rop ria te  th e  proceeds th s re o f  till tlis  tertrt 
o f  th e  bond . W e  sliall p»y  tlie  r a a t  puyab la  b y  u s  y o «  aftev yeuv in  tli6 

Eeniindari cutdhari, iiQd th e  m atia jan  sliall havci no oOQcern w ith  i t ; and 

la v in g  pa id  tlia  prinoipal m oney in  thn  ittODth o f O hait 1297 WO slmll take 

batlc tiio dooumoBt and  tlw  land'. I f  t lla  piiucipivl sum  bo m i  paid a t  the 

t5nw flxod, theft all th e  te rm s  o£ tb is  a td b h a rM  will rem ain  in toroe till tllti  ̂

rep ay m en t o f tlio sum .

The facts are sufficiently staled ia  tlie jiidga ien t of tlie HigK 

Courti

Tlie plaintirf appealed fe ilie  H ig h  Oourti

B abu  Ram  O'liamn M itra  for th e  oppellant drgued that 
allberalcoiastT iiotionslio 'ald be  p u t upoii tlie doCTraent, and it 

sliould bs held tha t there  was an agroom ont to  repay the  money; 
H helaw  (Transfer of P roperty  A ct, section 67) did not takd 
away the righ t to a  decree foi- sale o f th e  m ortgaged  property 
la  this cassi H e cited Dr. R ash  B ebary  Ghosa on M ortgage, 2nd 
edition, page 373, and the caso o f Venkatasam i V. Suhnm nyd  

(1).

M o u lm  Mahomed, ilfustafa K han  for vespoadeafc cOatfeuded 
tha t there "was no covenant to pay, and a decree for money or for 
sale conld not bepagsed in  these cases. Ho cited sections 58, 67,68 
aud 62 (6) of the Transfer of P ro p erty  A ct and  th e  following 
cases ; Vmda v. Vnirao Begam  (2) ; Chathn  y. Kunjan  (3)j 
Ram ayya  v. i h i n m  (4) Qopalasami v . A n m M l a  (5).
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Balbu R am  O ham n M itm  in  reply. 1897

T l i e  j u J g m e E t  of tlie H ig h  C ourt (T eevb i.tan  and  B e v e R M Y jL d o d m b s h a b  

■JJ.) was as follows v.
Altliougli thefse two cases were ti-ied io g e tte r  in  the lower 

Appellate Com't and before us, they  are no t in  every  respect 

similar.
They are botb si.iita bi'ongM  to  recover iittofiey alleged to  

be due upon usufructuary  m ortgages, and in  both  oases the 
nioi-tgagee alleged tha t he  had given up  possession o f t i e  p roperty  
mortgaged. I n  No. 531 the p lain tiff asked for and  obtained 
from the first C onrt a decree for sale. I n  No. 738, he  only 
asked for a money decree, w hich was g iven to him  in  th e  first 
instance. The lower A ppellate C ourt lias set aside both decrees 
and dismissed the suits on the g round  th a t tho contract does 
not give a r ig h t to  Bue for the m oney. "We have heard  the  
appeals a rg u ed  a t some leng th , and are of opinion th a t they  
Inust be dismissed.

The question depends pa rtly  upon the construction w hich 
is to be placed upon th e  particu lar contract, and p a rtly  upon the 
construction w hich is to be placed upon certain sections of the 
Transfer of P roperty  A ct.

To take first the contract in  appeal No. 531, after a  recita 
of t i e  necessity for a loan of E s. 124 the bond declares tha t in 
lien of in terest the execu tan ts  g ive in  MarHa certain  land for a 
term of th ree years from  1 M 4 to  1296 F . S . “ T hat th e  said 
hJtamadar should hold possession over the bliarna p roperty  and 
appropriate th e  proceeds thereof till the term  of th e  bond*
We shall pay the ren t payable by  ns y ear after yeai’ in th a  
zemiadari cutohari, and the mahajan shall have no concern w ith it, 
and having paid the principal m oney in  the m onth o f Cliait 
1287 we shall take back the docum ent and the land, I n  oase 
we fail to repay the principal m oney a t due date this sudbharna 
bond shall rem ain in  force.”

There is in  this contract no agreem ent to  repay th e  principal 
money, and therefore th e re  would be no r ig h t to a  m oney decree.
I t  was contended th a t the provision as to tak ing  back th e  
document and  the land  on  paym ent o f the ■ principal im plied an 
agreement to repay th e  money. This is not so. T hat provisioa



18S7 IS m erely wliat 18 generally  known as a  proviso for redemption 

LucBMESHliT I t  lises the m inim um  tim e wifcLin wliioli tlie mortgagor caa 
SiKSH redeem . I t  does no th ing  m ore. This bond is, we th iu i, 
D o o k h  usufructuary m ortgage w itt in  the m eaning of section 58 {d) of

Mochan JaA. Transfer of P roperty  A ct. T hat clause is as follows

“ 'W here the m ortgagor delivers possession of the m oT tgaged  

property  to  th e  m ortgagee, and aiithorises h im  to retain sncli 
possession until paym ent of the m ortgage money, and to reeeiva 
th e  rents and profits accruing from  th e  property  and to appropriate 
them  in  lieu of in te rest, o r in  paym ent o f the mortgage money,
o r partly  in lieu o f in te rest and  partly  in  paym ent of the
m ortgage money, th e  transaction  is called an usufructuaTy 
m ortgage, and the m ortgagee an usufruo tuary  m ortgagee."

This is exactly w hat has been contracted for here. The mort­
gagor delivered possession of th e  m ortgaged  property to the 
mortgagee, and authorised him  to retain  possession until payment 
of the m ortgage money, and  to receive the ren ts and profits in 
lieu of interest.

I t  rem ains to ba seen w hat is th e  rem edy of an usufructuary 
m ortgagee. This is to  he  found in  section 67, w hich, after detailing 
th e  general right- of a  m ortgagee to  foreclosure or sale, pro-> 
eeeds to except three cases from  this genera l r ig h t, A simple 
m ortgagee cannot sue for fo rec lo su re ; a  m ortgagee by condi­
tional sale cannot sue for sale ; an usu fructuary  m ortgagee cannot 
as such, i.s.t unless there  is any th ing  in  the contract which would 
im ply the right, sue either for foreclosure or fo r sale. This is, wa 
th ink , the natural m eaning o f the term s of sec tion ,67. Although 
Ihe section speaks of in s titu tin g  a  suit, we are of opinion that 
those words do no t so m uch re late  to  the form  in  which the suit 
3S to be brought as to the rem edy to  which the plaintiff is entitled. 
I t  could not ba th a t the words “ to institu te  a suit for fore­
closure or sale,” would only debar an alternative prayer and not 
bar either relief.

I t  rem ains to he seen w hether there is any th ing  in this bond 
w hich would exclude th e  operation of section 67. There is no 
express contract to  subm it to  a  decree for sale or to one for 
foreclosure. Can such a  contract be im plied ? W e are unable to 
see in  this bond anything, from  which we m ay iafer any such 

agreem ent.
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Several oases on tlio subject were broiaglit to our notice, aud i t  1897 

m a y  l)S well to refer to some of them . L tjo h m esh ak

The case of Vmda  v. JJmrao Begam  (1 ) is an express a u tio -  
rifcy that tiie preseut su it is not m aiutaiuabla. Threo decisions Dooxa 
of tlio Madi'as H ig h  C ourt -wei'e referred  to. The first o f ̂  
these is Venkatasam i v. Siibm m anya  (2), and it  seems to  hold 
that au usufructuary  m ortgagee is entitled  to  a decree for sale.
The teraiis of the m ortgage are not g iven  in  th a t ease, and the 
general proposition thus laid down was no t followed.

lu  Cliatim V. K unjan  (3) a B ench w hich included one of 
the learned Judges w ho decided the case in  Venkatasami v. 
Suhramanya (2 )  arrived a t  an  opposite conclusion, and  held th a t 
an usufructuary m o rtg ag ee  cannot, in  th e  absence of a contracfc 
to the contrary , sue either for sale or for foreclosure.

In  E am ayya  v. G um va  (4) ano ther D ivision B ench held 
ih a t where there was a covenant for paym ent o f th e  m oney th e  
mortgagee could bring  th e  property  to  sale. These cases shew th a t, 
whore the bond in  question am ounts to  nothing mora than  an 
usufructuary m ortgage as defined in  section 58, there  is no rem edy 
either by w ay o f sale or foreclosure. There being  no th ing  in  
the present; bond to differentiate i t  from  a simple Tisufructnary 
mortgage as defined in  th e  A ct, we m ust hold th a t the su it fails.

In  the other case all th a t is asked for is a money decree. There 
is not in  the bond any provision by  w hich the m ortgagor binds 
himself to pay the m oney, and none of the conditions of section 68 
of the Transfer of P ro p e rty  A ct are fulfilled. The plaintiff is no t 
entitled to a  m oney decree.

I t  is not necessary fo r us to  express any opinion as to w hether 
he is entitled to  any  o ther decree, as up to  now he h as never asked 
for any other.

Both appeals are  dismissed w ith costs.

S. 0. 0. Appeals dismissed.
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