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I t  vYas ciearly the in tention  o f tho testator tha t ia  tbo  event 
vrlttcli Iiaa liappened lio shoiild take  the estate ; and thoro ia no 
reason why effect should not be g iven to  tliafc in ten tion .

Tfce grounds urged before ns tlierefors all fiiil, and the  deoreo 
appealed from m ust bo affirmod, cscopt as regard s costs. B ut 
sueing tbiit the  question about the construction of tlxo will is not 
altogether free from difficulty, and seeing also th a t the charge of 

nuoliastity b rought against defendant N o, 1 lias n o t been estab­
lished, wo think the defendants, though nnsnccessfal, should n o t 
be made liable for th e  costs o f tb e  plaintiff. The rosnlt thou is 
that the decree of th e  (Jourt below will be aiSrm ed, escei)t so fa r  as 
it makes the defendants liable fo r tho costs o f the p la in tiff; and 
the parties will bear their own costs iu  th is C ourt aad  in  the C ourt 
below.

K. E . D , Appeal dismissed.
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Be fo re  M r .  J m tk e  Banerjee and M r .  Ju stic e  E a m p in L

HAMIDUNNISSA BIBI and another (P l a in t iff s )  ». GOPAL CnANDRA 
MALAKAB (D efen d a n t ).®

V u lu u tio ito f S u it— Designed exaggeration o f na lnation— S id l i  V a lua tio n  A  el 

( F I !  o f  1S87), Bsction 11 — M n n s if  J w is d id io n  n f— t o ih  o f  C iv i l  

Procedure (A c t X T 7  o f  I S S S ) ,  seotion S rS ~ J u r is d ia U o n .— P ro n m iia l 

S m a ll Cause C o u rts  A c t { I X  o f 1 S S 1 ) ,  section I S ,  sub-seetion S .

A  su it was l) i’ought in  the M n n s ii’s Court fo r m ousy ub wel! ii(3 fo r 

damages valued at B s .  1,004, Th e  M uneif gave tho plaintiff; a clooreo fo r 

Bs, 900, liu t cHsmisaed th s  claim fo r the balance, which was fo r damages. 

On appeal the Suboi'dinato Jud^^o waa o£ opinion that the Blaim liad boea 

designedly exaggerated, and he thoraforo hold that the su it  wos ono oogiiSzahlQ 

by tho Sm all Cause Uourt, and directed the p la int to he rotarnod to the 

p laintiff fo r the parpose o f p iesen llng  i t  to the proper Ooart.

H e ld , that as the Bait was triad on it s  morita b y  the f ir s t  Ooint, and the 

over-valuatioa o f tho su it was not found by tho Appellate Ooart to 

have pvejudioially affected tho disposal of tho s u it  on it s  m erits, the objection 

as to jrtriiidietioDi should not have been given ofEaot to, and {horefore tho 

Coart below was wrong in  directing tho p la int to be’ returned.

“ Appeal fro m  Appellate Decroe No. 1425 o f 1836, agaiosl the deomo 

o£ Babu Burna Chuudev Shomc, Suboi'dinate Judge of 24-Pei'gunBabs, datad 

the 28th of M ay 189B, reversing the decree o f Bubu M oti L a l i  auklav, 

M uusif o f iU ip i ir ,  diito il tlie 1‘Jth o f Novcuibur 18i)4.
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A p r i l 27.



jg g ij Mokee L a l l  v. K h ia S a m  M a rw a ry  (1) followed ; Nanda K u m a r Bw urjee

—  r. M a n  C handra Bmwjee (2) and B o n o m a lh j Nawn v, C a m phll (3)
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Th e  facts o f th is  case and t i e  argnm eiits appear sufficiently 
CHMmu from  t i e  judgm eBt of the E ig li Court.

M4LAKAB. Behary Ghose and  M o u h ie  A hdul Ja teU  for tlie

appellants.
Bab-u N il  Madlmb Bose and  D r. Ashutosli Moohrjee for tlie 

respondent.
The judgm ent of tbe H ig li O ourt ( B a js b b je e  and RAJiriHi, 

J J . )  was deliverodby

B a n e e j b i ,  J.-—This appeal arises ou t o f a  suit brouglit by the 

plaintiffs, appellants, to recover a  sum  of lis. 1,004, on tl\B  

allegation th a t the plaintiff N o. 1 gave to  the defendant a 
curreacy  note for Es. 1,000 for oTiange, believing, under a 
m istake, th a t i t  was a note for Rs. 100 only ; th a t the defendant^ 
shortly  afterwards returned to  p la in tiff N o. 1 a note for Rs, 100 
m aking her believe that i t  vyas th e  identical currency note -which 
she had made over to  the defendant, and  saying th a t he was 
unable to change i t ; th a t subsequently, upon the mistake being 
discovered on the return  of the husband  o f plaintiff No. 1, the 
defendant waa asked to  give back th e  currency note for 

E s . l,000 j b u t h e  denied having received i t ; that not having had 
in their hands this note for B s. 1,000, the plaintiffs, to meet the 
expense for the constrnetion of tho ir house, had to  borrow 
E s. 800 on interest, and thus had been m ade liable to pay interest 

to  the extent of E s. 1 0 4 ; and th a t th e  plainti-pfs were, therefore, 
entitled to  reoover from t i e  defendant E.s. 900, being the differ^ 
ence between the Es« 1,000 no te  m ade over to  him , and the 
Rs. 100 note received from  him , together wifch Rs. 104 as 
daiiiages-

The defence was that the defendant wag not liable for the 
plaintiff’s c la im ; and that, on th e  face of the plaint, the claim 
could only have been for R s, 900, and i t  had evidently been 
exaggerated "with t i e  object of ousting the iurisdiction of the 
proper C ourt in  virhich th e  su it should have been brought.

The parties v?ent to tr ia l upon the  following issu es: “ First,

(1) 1 B. L. a., Ap. 91. (2) 10 B. L. R., I!>0.
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whether tlio Conrt has jurisd iction  to  try  th e  su it?  Second, 1897 
ivhether the defendant m isappropriated the proceeds of a R s. 1,000 HAMrDuiT- 
uote belonging to th e  plaintiff ? Third, whethei- th e  plaintiffs a rc  s^ssi Bibi 

eatitlod to any  and w hat damages ? ”  Gopal
, , . , . CnANDBA

The first Court, a fter having found npon tho th ird  issue M a m k a k . -  

that the claim for damages was no t m ade out, in  its decisioQ
upon the first issue, said th i s : “ T he plaintiffs’ claim, as stated
in the plaint, is composed of tw o p o r tio n s ; one for R s. 900, 
being the proceeds of tlieir Ks. 1,000 note alleged to have 
been misappropriated by  the defendant, and another for E s. 104, 
being the amotmt of dam ages claim ed. I t  has been observed 

above tha t the la t te r  claim for Es. 104 is no t m ade otit.

The plaintiffs’ case is now confined only to^ the first portion
of their claim, nam ely , for R s. 900. The question w hich is 
now pressed before th e  C ourt by  th e  learned  pleader for tho 
defendant is th a t the plaintiffs’ claimj w hich is now reduced 
below E b. 1,000, should be tried  by  the Sm all Cause Com’fc 
at Sealdah and n o t by  this C ourt, th e  plaintiffs being no t a t 
liberty, by m aking  an unw arrantable addition to  th e ir claim, to 
bring the p resen t su it w ithin the cognizance o f  th is Court, ousting 
the jurisdiction of th e  Small Cause C ourt.” A nd a little  fu r th e r 
on it observed: “ In  the p resent ease, plaintiffs very legitim ately  
claimed damages, bu t th ey  failed to m ake them  out. This failu re  
on their p art w ill not oust the ju risd iction  o f  th is C ourt,” And 
then having found  th e  second issue for the plaintiffs, the first 
Court gave them  a decree for Rs. 900.

On appeal the low er A ppellate C ourt has reversed that decree, 
and ordered the p lain t to ha retu rned  to the plaintiffs for the pu r­
pose of being presented to the proper Court, on tha ground th a t
the suit p roperly  lay  in  the C ourt o f Sm all Causes, and not in  the 
Court of the M unsif, the claim  having been designedly ex- 
aggerated, w ith the view of b rin g in g  th e  suit in  the M nnsif’s 
Court. I n  support of its  decision, the lower A ppellate C ourt 
refers to the oases of Nanda Kumar Banerjes v. Ishan CJiardm 
Bm erjee (1), B o m m a lly  IfaiDn v. tam phell (2) and L a h lm a n  
Bhatkar v. Bahaji B hatkar (3).

(1) 1 B, L. E., Ap. 91. C2) 10 B. L. B., 193.
(3) I. L. R., 8 Bom., 31,



1897 In  second appeal it  is  contended for the plaintifts that tio

llAMiuatj- <iecision of the lowei- A ppelkto  Oouyt is w rong in  law, and tliat 
Hjsss. Biiii Qjiggg upon in  tha t decision are distingiiislmble from

Gofal th e  p roseu t; and in  support of th is contention, section 11 of t k
M au k Ir Y aluation A ct (Y Il of 1887), and tlie cases of Loll v. 

RJieta R am  U a m a n j  (1) and D am odhar T im aji Gosmi y. Trmlak 
Sahliam m  (2) are relied upon.

W e are of opinion tliat tlie ap p e lk n ts ’ contention is corrects 
This is how th e  iJiatter stands. U nder sub-section 3 of sectioti 15 
o f A ct IX  of 1887, the local S ir  all Cause Oonrt has juiisdiotion 
to  try  suits for money, vvliere tlie am ount does not exceed 

R s. 1,000 ; and by section 19, sub-section 2, o f A ct X II  of 1887, 
th e  local M nnsif has jurisdiction to  try  suits where the value does 
no t excecd B s. 2,0QQ. lu  th e  p resen t case, therefore, if  the claim 
had been only for the sum of Es. 900 decrced by the first 
Court, the Sm all Cause Court, und no t the Court of the Mnnsif, 
■would have had jurisdiction to  try  th e  s u i t ; and the (question 
is w hether, although the suit was valued a t Rs. 1,004, that is, at 
an  amount w hich exceeded the jurisd iction  of the Small Cause 
C ourt, and made the suit triable by the M unsif, the fact of this 
valuation, beiug the result of a  designed exaggeration of the 
claim for iho purpose of evading th e  Jurisdiction of the Small 

Cause Court and bringing tho  su it in  tho M 'onsifs Court, as the 
lower A ppellate Court has found, m akes the suit really one 
cognizable by the Court of Sm all Causes, and tlie plaint liable to 

ho returned  to  the plaintiff for p resentation  to tha t Court, not­
w ithstanding that the suit was tried  by tho M unsif oa the merits, 
and notw ithstanding that the A ppellate C ourt does no t fiud that 
the over-valuation has prejudicially  affected the disposal of the 
suit on its merits.

W e are of opinion tha t, having reg ard  to the provisions of 
section 11 of the Suits V aluation  Act, th is  qirestion ought to be 
answered in  the negative. That section enacts tha t, “ Notwith­
standing anything in  soction 578 of the Code of Civil Procedure, 
_an objection th a t by reason of over-valuatioa o r  under-valuatioa 
of a suit ” —W0 quote only so much, of th e  section as is .ipplicable 
to tho present case— “ a C ourt of first instance, w hich had not 

(1) 25 W, S . ,  7(5. , (-2) I .  L .  I t ,  10 Buns., 370.
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jurisdictiou w itb  reference to ihe su it exercised jan'scliction w ith  1897
respect tliereto, sKall not bo enterta ined  by an A ppellate C ourt Hawiotjn- 
unless (a ) objection was taken in  the Court o f first instance "  ̂
on or before tb s  first hearing, o r ( i )  the A ppellate Court is 
satisfied, for reasons to  be recorded b y  i t  in  w ritin g  th a t tb s  su it MiLAUAB. 
was oTcr-valncd, and th a t the over-Taluation thereo f has prejudi­
cially afteoted the disposal of the sn it on its merits.*’ And the 

section goes on to enact that, “  if  the  objeotion was taken in the 
manner mentioned in  clanse (a) of snb-section 1, b u t the 
Appellate Conrfe is no t satisfied as to  both the m atters m entioned 
in clause ( i)  of th a t snb-section, and  has before i t  the m ateria ls 
necessary for the determ ination of the other grounds of appeal

■ itself, i t  shall dispose o f the appeal as i f  there  had been nt> 
defect of jurisdiction in  the C ourt of first instance.”

Now in the p resent case, a lthough  th e  objection, was taken  in  
the first Court before th e  first hearing , and although  the A ppellate 
Dfinrt was satisfied th a t the suit was over-valued, i t  does no t say 
that it is satisfied th a t the over-valuation has prejudicially  affected 
the disposal of th is sn it on its  m erits. The A ppellate C ourt, 
therefore, has not here  proceeded in  conform ity w ith sub-section 2 
of section 11, as i t  ought to have done.

I t  was argued by  th e  learned "Vakil for the respondent th a t 
section 11 of the S u its V aluation  A ct has no application to  th is 
case, because the A ct is intended, as its  pream ble shows, only  to 
prescribe the mode of valu ing  certain  suits, and  th a t section 11 
is limited in  its operation  to those cases w here th e  change of 
jurisdiction is from  a  h igher to a  low er C ourt o f th e  same class, 
that is, from a Subordinate Ju d g e ’s C ourt to  a  M unsif’s C ourt, 
or WC3 wo'sd, and no t where i t  is from  a  C ourt o f exclusive 
jurisdiction, like a C ourt o f Sm all Causes, to  th a t of a Munsif.

W e do not th in k  th a t th is argum ent is sonnd. Though the 
object of the A ct is to  prescribe the  mode of valuing certain  
saits, section 11 comes tinder P a r t  I I I  o f  the Act w hich is 
headed as a  p a rt re la ting  to supplem ental provisions ; and  there  
IB nothing in th e  language of th e  section to  lim it its  operation 
in ihe way contended for. W e are, therefore, o f opinion th a t 
section 11 of the Suits V aluation  A ct applies to  this case, and

45



1397 tliiit tli6 (Join-t of appeal below was w rong  in  reversing the aecrse 
of the first C ourt and directing the re tu rn  of the plaint, witliout 

KissA Dibi com plj'iug w illi tlie provisions of t i a t  ssolion.
V.

Chatoba B engal Law  Roporis are botli
Maiakae. distinguisbaW© from  tbe p re s e n t; first, because they -vTere decided 

before tlie S u its  V aluation A c t w as p a ss e d ; and, secondly, because 
tlie principle upon wliioli th ey  a re  based  has no application to 
th is case. T h a t princip le is th is , th a t th e  plaintiff cannot 
giTO jurisdiction to or take aw ay ju risd ic tion  from a Conrt 

by  adding to  h is claim som ething to  w hich he was not entitled 
upon any view of the case, and th a t such nnwarrantablo addition 
to  his claim m ust bo struck  on t, and th e  jtirisdiction of the Court 
deterinined w ith reference to the rest of h is claim,

Can this be said of the claim  fo r dam ages to the extent of 

E s. 104 m  th is case? A  claim for dailiages like this is not absolnta- 
ly untenable as a  m atter of law  ; and i t  is only heoause the evidenoei; 
in  tho opiaion of the’ Courts below, was insniScient to substantiate 
this part o f the claim th a t i t  has to be dismissed. In  our opiuion 
this case is much m ore analogous to  th a t o f Moliee L u ll \,[Sheta  
Bern Mm'war^ (1 ), w hich we see no reason to dissent from, and 
which, wo think, we ought to follow.

Aa for the case of Laltskman B ha tkav  v . Bahaji Bhalkar (2), 
there  the first C onrt had re tu rned  the p la in t on the ground that it 
had no jurisdiction to try  the suit by reason of its value, and tlie 
H igh  C ourt confirm ed the first C ourt’s decision. I t  is true that 
M r. Justice  W est in his judgm ent observed : “ A n exaggerated 
claim thus brought for the purpose o f g e tting  a tria l in  a difier- 
ent Court from  the one intended by th e  Legislature is substantially 
a fraud  upon the law, and m ust be rejected, w hether i t  arises from 
mere recklessness or from an a rtfu l design to  get the adjudication 

of one Ju d g e  instead of th a t of another.”  This was a more olitet' 
A ktnm  of the learned Judge  ; and hav ing  regard  to th e  provisions 
of the Suits V aluation Act, w hich w aspaased some years after the 
date of th is decision, and to  the fact th a t in  a  la ter case, namely, 
th a t of Damoclhar T im aji Gosavi v . Tnmhctk SaJcharam (3),

[ice M lfi INDIAN LAW RTSPOIITS. [VOL, XXlV.

(1) 25 W. S,, 7G. (2) 1. L. R., 8 Bom,, 31,
(3> I. L. E., 10 Bom,, 370.



uliicli was governed by Act 5 1  of 18G5, tlio Bom bay H igh  Cour'f; 1897 
■Jeclined to follow this dictum, we dd no t tliink  th a t i t  would he TT*Mi n r ^  
riglit to apply tha t p rincip le t'o this Case. I t  is, no douht, a  sound 
rule that Courts shoiild no t allow parties to evade the law re la ting  Qopai, 
to matters of jurisdi<itioa, arid that> w here i t  is  fstind tha t a  m alIkae 
party has ia ten tionally  exaggerated  his tilaim  in  o tdef to  
iritig  his sa it iii a O durt w hich otherw ise tW uld liot hf^va 
jurisdiction td  try  it, before the m erits o f the claim  have 
heen gone into th e  p la in t should be re tu rned  to  he pre.'seiitad
10 the proper Court-. B u t this rule m ust he tak en  w ith qualifica­
tions ; and one im portaat qualiSoatioa is th a t embodied iu  se'otioii
11 of the Suits V aluation  4 c t, w hich is th is, nam ely , th a t w here 
Iho suit has been tried  on ita M erits by the first Court, and th6  
«)ver-vahiation or under-valuation o f  the suit is no t found hy the  
Appeliatfi Gottrt td hav6 p'rejudicially affected the  disposal o f  the 
sdit oti its nicrilsi thfire tlie ohjection as td  ju risd ic tion  shouM 
tfot be giv6u 6lfeet to , A plainti'ff whd alters th e  valuation of his 
Suit foir the purpose 6 f oVaJiag ju risd iction  m ay he punished by 
having no costs allowod t6 h i i i i ; t u t  i t  would no t, in  ottr opinioti, 
couduee to prom ote th e  ends o f  justice, if  an  Appellate C ourt 
were to set aside a defiiaion which is found to  be correct on the 
merits, simply because the value o f the su it had  bBen designedly 
increased, or diminished, to evade jurisdiotioni

Fflr these reasons we are of opinion th a t th e  decision of the 
lower Appellate C ourt roust be set aside, and the ease rem anded 
to that Court in order th a t it  m ay dispose of th e  appeal, having 
I'egard to the provisions of section 11 of the Suits Y aluation Acti 
file costs of this appeal will abide the result,

s. 0. 6i A ppeai allowed^ Qase remanded.

Vo l . s s [v .] c a l g u t t a  s e r ie s . c e ?


