VoL $XIV. . CALCUTTA SERITS.

It wasclearly the intention of the testator that in the event
which Las happened he should take the cslate ; and there is no
reason why effect should not be given to that intention,

The grounds urged before us thevefors all fail, and the decreo
appe&led from must be affirmod, excopt as regards costs. DBut
seeing that the question about the construetion of the will is not
altogether free from difficulty, and seeing also that the charge of
wuchastity brought against defendant No. 1 Dias not been estab-
Tished, wo think the defendants, though unsuccessful, shonld not
Lie made linble for the costs of the plaintiff. The result then is
that the decree of the Court below will be affirmed, except so fur ag
it makes the defendants liable for the costs of the plaintiff; and
the purties will bear their own costs in this Court and in the Court
below,

F. K. D. Appeal dismissed.

Before Mr. Juslice Banerjco and My. Justice Rampini.

IAMIDUNNISSA BIBI Awp snotaer (Praintiers) o GOPAL COANDRA
MALAEAR (Darenpant).®

Valuation of Suit-~Designed exaggeration of valuation—~Suits Valuation dct
(VII of 1887), section 11—Munsif, Jurisdiction of~Code of Cuvil
Procedure (et XIV of 1882), section 578~—Jurisdiction—DProvincial
Sinall Cause Courts Act (1X of 1887}, section 15, sub-section 3.

A suit wag brought in the Munsil’s Court for money as well ap for
damages valued at Bs. 1,004, The Munsif gave the plaintiff o decres for
Rs, 900, but dismissed the claim for the balance, which was for damages.
On sppeal the Subordinato Judge wes of opinion that the caim bad been
degignedly exaggeraled, and lie thereforc hold that the suit was one cognizable
by the 8mell Cause Court, and directed the plaint to be retwnod to the
plainliff for the purpose of presenling it to the proper Court.

Held, that as the guit was tried on its merits by the fiest Court, and the
over-valuation of the suit was not found by tho Appellate Court to
have prejudicially alfectod the disposal of the suit on its merits, the objection
ag to jurfsdiction should not have been given effect to, and thevefore the
Court below was wrong in divecling the plaint to be returned.

@ Appeal from Appellate Decrse No. 1425 of 1895, againsl the deereo
of Bubu Parna Chonder Shome, Subordinate Judgo of 24-Porgunnabs, dated
the 20th of May 1895, reversing the decree of Unbu Moti Lol Haldw,
Muusif of Alipur, dated the 19th of November 1894,
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distinguished.

Trg facts of this case and the arguments appear suﬁ“lciently
from the judgment of the High Court.

Dr. Rash Behary Ghose and Moulvie Abdul Jawad for the
appellants. ‘

Boku Nib Madlub Bose and Dr. Ashutosh Mookerjee for the
respondent.

The judgment of the High Court (Bansrsze and Rawrny,
JJ.) was delivered by

BawerIEE, J.—This appeal avises oub of o suit brought by the
plaintiffs, appellants, to recover a sum of Rs. 1,004, on the
allegation that the plaintiff No. 1 gave to the defendunt a
currency nole for Rs. 1,000 for chenge, believing, under a
mristake, that it was a note for Rs. 100 only ; that the defendant,
shortly afterwards returned to plaintiff No. L a note for Rs, 100
making her believe that it was the identical currency note which
she had made over to the defendant, and saying that he was
unable to change it; that subsequently, upon the mistake being
discovered on the return of the husband of plaintiff No. 1, the
defendant was asked to give back the currency note for
Rs. 1,000, but he denied having received it 5 that not having had
in their hands this note for Rs, 1,000, the plaintiffs, to meet the
expenss for the constrmetion of their house, had to borrow
Rs. 800 on interest, and thus had been made liable to pay interest
to the extent of Rs. 104; and that the plaintiffs were, therefore,
entitled fo recover from the defendant Rs. 900, being the differ-
ence between the Rs, 1,000 note made over to him, and the
Rs. 100 note roceived from him, together with Rs. 104 as
damages.

The defence was that the defendant was not liable for the
plaintif’s claim; and that, on the face of the plaint, the claim
could only have been for Rs, 900, and it had evidently been
exaggerated ‘with the object of ousting the jurisdiction of the
proper Court in which the suit should haye been brought.

The parties went to trial upon the following issues: ©First,

(1) 1 B. L. &, Ap, 91, (2 10B. L, &, 198,
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whether the Court has jurisdiction to try the suit? Stcond,
whether the defendant misappropriated the proceeds of a Rs. 1,000
pote belonging to the plaintiff 7 Fhird, whether the plaintiffs aro
entitled to any and what damages ?

The first Court, after having found wupon the third issue
that the claim for damages was not made out, in its decision
upon the first issue, said this: “The plaintiff’ claim, as stated
in the plaint, is composed of two portions: one for Rs. 900,
being the proceeds of their Rs. 1,000 note alleged to have
been misappropriated by the defendant, and another for Rs. 104,
being the amomnt of damages eclaimed, It hag been observed
hove that the latter claim for Rs. 104 is mnot made out.
The plaintiff’ case is now confined only tothe firsh portion
of their claim, namely, for Rs. 900. The question which is
now pressed before the Court by the learned pleader for the
defendant is that the plaintiffy’ claim, which is now reduced
below Rs. 1,000, should be tried hy the Small Cause Court
af Sealdah und not by this Court, the plaintiffs being not ab
liberty, by making an unwarrantable addition to their claim, to
bring the present suit within the cognizance of this Court, ousting
the jurisdiction of the Small Cause Court.” Anda little further
on it observed :  ““In the present ease, plaintiffs very logitimately
claimed damages, but they failed to make them out. This failure
on their part will not oust the jurisdiction of this Court.” Aand

then having found the second issue for the plaintiffs, the first
Court gave them a decres for Rs. 900,

Onappeal the lower Appellate Court has reversed that decree,
and ordered the plaint to b returned to the plaintiffs for the pur-
pose of heing presented to the proper Court, on the ground that
the suit properly lay in the Court of Small Causes, and not in the
Court of the Munsif, the claim having been designedly ex-
aggerated, with the view of bringing the suit in the Munsif’s
Cowrt. In support of its decision, the lower Appellate Court
refers to the cases of Nanda Kumar Banerjee v. Ishan Chandra

Banerjee (1), Bonomally Nawn v. Campbell (2) and Lakshman
Bhatkar v. Babaji Bhatkar (8).

(1) 1B.1. R, Ap. 0L (2) 10 B, L. 8, 193.
@) LL. B, 8Bom, 31
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In second appeal i is contended for the plaintiffs that the

Lampo- decision of the lower Appellate Court is wrong in law, and {het
NISSA BL the cases relied upon in that decision are distinguishable from

Gom
CHANDRA

MALAEAR,

the present; and in support of this eontention, scetion 11 of the
Suits Valuation Act (VIL of 1887}, and the cases of Mokes Lajj v,
Kheta, Ram Marwary (1) and Damodhar Timagi Gosavi v. Trimbak
Sakharam (2) are relied upon,

We are of opinion that the appellants’ contention is correct
This is how tho matter stands. Under sub-section 3 of secsion 15
of Act IX of 1887, the local Small Cause Court has jurisdiotion
to try suits for money, where the amount doocs not esceed
Rs. 1,000 ; and by section 19, sub-section 2, of Aet XII of 1387,
the locnl Munsif has jurisdiction to try suits where the value does
not exceed Bas. 2,000, Iun the present case, therefore, if the claim
had been only for the sum of Rs. 900 decreed by the first
Court, the Small Cauge Court, and not the Court of the Munsif,
would have had juvisdiction to try the suit; and the gquestion
is whether, although the snit was valued at Rs. 1,004, that s, at
an amount which exceedod the jurisdiction of the Small Cause
Qourt, and made the suit triable by the Munsif, the fact of this
valuation being the result of a designed esaggeration of the
claim for the purpose of evading the jurisdiction of the Small
Cause Court and bringing tho suit in tho Munsif’'s Court, as the
lower Appellate Court has found, makes the suit really one
cognizable by the Courl of Small Causes, and the plaint liable to
be returned to the plaintiff for presentation to that Court, nots
withstauding that the suib was tried by the Munsif on the merits,
and notwithstanding that the Appellate Court does not find that

the over-valuation has prejudicially affocted the dizposal of the
guit on its merits,

We are of opinion that, having regard to the provisions of
section 11 of the Suits Valuation Act, this question ought to be
answered in the nogabive. That scetion enaots that, ¢ Notwith-
standing anything in soction 578 of the Code of Civil Procedure,

an objection that by veason of over-valuation or wnder-valuation

of a suib ”—~we quote only so much. of the section as is applicakle
to the present case—*a Court of first instance, which had vob

(1) 25 W.R, 76 (2) L L. &, 10 Buns, 370.
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jurisdiction with reference to llie suit exercised jurisdietion with
‘respecb thereto, shall not ba entertained by an Appellate Court
unless (a) the objection was taken in the Court of first instance
on or before the first hearing, or (&) the Appellate Cowrt is
gatisfied, for rensons to ba recorded by it in writing that the suit
was over-valued, and that the over~valuation thereof has prejudi-
cially aftected the disposal of the suit on its merits.” And the
section goes on to enact that, “if the objection was taken in the
manner mentioned in clause (2) of sub-section 1, but the
Appellate Court is not satisfied as to both the matters mentioned
in clause (b) of that sub-section, and has hefore it the materials
necessary for the determination of the other grounds of appeal

-itself, it shall dispose of the appeal as if there had heen no
defect of jurisdiction in the Court of first instance.”

Now in the present case, although the objection was taken in
the first Court before the first hearing, and although the Appellate
Tourt was satisfied that the suit was over-valued, it does not say
that it is satisfied that the over-valuation has prejudicially affected
the disposal of this suit on its merits. The Appellate Court,
therefore, has not here proceeded in conformity with sub-section 2
of sestion 11, ag it ought to have done,

It was argued by the learned Vakil for the respondent that
section 11 of the Suits Valuation Act has no application to this
case, because the Act is intended, as its preamble shows, only to
prescribe the mode of valuing certain suits, and that section 11
is limited in its operation to those cases where the change of
jurisdiction is from a higher to a lower Court of the same clags,
that i3, from a Subordinate Judge’s Court to a Munsif's Court,
or vice versd, and not where it is from a Court of exclusive
jurisdiction, like a Court of 8mall Causes, to that of a Munsif,

We do not think that this argument is sound. Though ihe
object of the Act is to presoribe the mode of valuing certain
suits, section 11 comes under Part III of the Act which is
headed as a part relating to supplemental provisions ; and there
is nothing in the language of the section to limit its operation
in the way contended for. We ave, thercfore, of opinion that
section 11 of the Suits Valuation Act applies to this case, and

45
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that the Court of appeal below was wrong in reversing the deereg
of the first Court and directing the return of the plaint, without

MSSA Brer gomplying will the pr ovisions of that section,
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The two cases cited from the Bengal Law Reporis are both
distingnishable from the present ; first, because they were decided
hefore the Snits Valuation Act was passed ; and, secondly, because
the principle upon which they are based has no application t,
this case. That principle is this, that the plaintiff cannet
give jurisdiction to or take away jurisdiction from a Conrt
by adding to his claim something to which he was not entitled
upon any view of the case, and that such mnwarrastable addition
to his claim must be struck out, and the jurisdietion of the Court
determined with reference to the rest of his elaim,

Can this be said of the claim for damages to the esteni of
Ra. 104 in this case? A claim for damages like this is not absolnte-
1y untenable as & matter of Yaw ; and it is only because the evidence,
in the opinion of the Courts below, wag insufficient to substantiate
this part of the claim that it has to be dismissed, In our opinion
this case is much more analogous to that of Mohee Lall v. Kheta
Ram Marwary (1), which we see no reason to dissent from, and
which, we think, we ought fo follow,

Az for the case of Lakshman Bhatkar v. Babaji Bhatkar (2),
there the first Court had retnrned the plaint on the ground that i
had no juvisdiction o try the suit by reason of its value, and the
High Court confirmed the first Court’s decision. Itis true that
Mr. Justice West in his judgment observed :  An exaggerated
claim thus brought for the purpose of getting a trial in a differs
ent Court {from the one intended by the Legislature is substantially
a fraud upon the law, and must be rejected, whether it arises from
mere recklessnoss or from an artful design to get the adjudication
of one Judge instead of that of another,” This was a mere obiter
dictum of the learned Judge ; and having regard to the provisions
of the Suits Valuation Act, which was passed some years after the
date of this decision, and to the fact that in a later case, namely,
that of Damodhar Timaji Gosavi v. Trimbak Sakhavam (3),

(125 W. R, 76. (1. L. R, 8 Bom., 31,
(3 L L. R, 10 Bom,, 370.
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which was governed by Act XI of 1865, the Bombny High Cour
declined to follow this dictum, we d6 not think that it would be
vight to apply that principle to this case. It is, no doubt, a sound
rule that Clorrts shotld nob allow parties to evade the law velating
to mattérs of jurisdiction, and that, where it is found that a
party has intentionally exaggerated his claim in ordet to
hring Dbis suit in a Ceurt which othérwise would wot hava
jurisdiction to try it, before the merits of the claim have
heen goue into the plaint should be retuined to be presented
%o the proper Court.  Bub this rule must be taken with gualifiea-
tions; and one important qualification is that embodied in section
11 of the Suits Valuation Act, which is this, namely, that where
the suit has been fried on its merits by the first Court, and the
gver-valuation or under-valuation of the suit is not foind by the
Appellate Court to have prejudicially affected the disposal of the
sait on its mierils, theére tlie ohjection as to jurisdiction should
ot be given effect to, A plaintiff who alters the valuation of his
suit for the purpose of evading jurisdiction may be punished by
having no costs allowed to him ; but it would not, in our opinion,
conduce to promote the ends of justice, if an Appellate Counrt
were fo seb aside a dedision which is found to be ecorrect on the
merits, simply because the value of the suit had been designedly
{ncreased, or diminished, t» evade jurisdiction.

For these reasons we are of opinion that the decision of the
lower Appellate Court must be set aside, and the case remanded
to that Court in order that it may dispose of the appeal, having
vegard to the provisions of section 11 of the Suits Valuation Acts
The costs of this appeal will ahide the rosult,

8 0 G Appeal allowed. Cuase remanded.
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