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B e fo n  M f. Justice l ia m p in i and  M r. Justice Stevens,

A M B IK A  P B E S H A D  (P la in t i f j? )  v . C H O W D H B Y  K I S H E I  SAHAI 

AND OTHEIIS (DEITENDANTS.)®

E ig h t a f  Oaoupa.n6y— T m n sfo r  o f  H k jlit-~ S u it f o r  registration o f  name in 
landlord''! serishia— M ight o f  S u i t—N otice— Tenaney A c t ( V I I I  o f i s s i )  

section 13.

U n d er th e  Bengiil T onaney A c t ( V I I I  o f  1885} th e  transferee  o f  a liolfling 
o£ a m iy a t,  w ith  rig h t o f oceupanoy traB sfem bie  by  oustoin, canno t maintain 

a  su it fo r  reg is tra tion  o f  his oivn aam e  in  th e  lancllortra s m a U a  by  espun- 

g ia g  th a t o f his vendor.

A  declaration  th a t  the transferee, and  n o t the  o ld  ten a n t, ia responsible for 

tlie  te n t  o f  th e  hoUUag catm ot be  obtained  w ith o u t service o f notice aa 

prescribed  b y  section 73 o f tbo  Act.

The plaintiff in this case alleged that a certain anaestral gnzasta 
hash, with riglii; of ti’aiisfer, -was held by defendant Fo. 3 under 
Ms landlords, the defendants Sob. 1 and 2 ; that the defendant No. 3 . 
sold it to the plaintiff nnder a registered deed of sale, dated 6th 
AngTist 1889, and put him in possession thereof; that in Jeith 
(May) 1890 hs applied for registration of his name ia the 
landlord’s semhta by espnnging' the name of his vendor, and 
offered to pay the salami and the year’s rent, and although the 
defendant No. 2 received the salami and rent, defendant No. 1 
refused to do go ; that suits for rent were brought by defendant 
No. 1 against defendant No. 3, in which the plaintiff was compelled 
to deposit the decretal amounts, and Ms prayer to be made party 
to the snifcs was disallowed. The plaintiff, accordingly, prayed 
that a declaration be made of his title to get his name registered 
hy expunging that of the defendant No. 3 ; and that his name 
might be caused to be so registered in the serisUa of defendant 
No. 1.

The lower Oonrts fotmd the tennre to be transferable by 
cTistom, but held that the plaintiff had failed to prove his title 
by purchase, and dismissed the plaintiff’s suit.

The plaintiff appealed to the High Court.

® A ppeal from  A ppellote D eorec No. 261 oE I89S , a g a in st the decree of 
B . 0 . C b atte ijee , E sq ., D istric t J u d g e  o f  A ita h , dated  the  7 tb  o f Deoanibor 

1895, affirming the  order o f  B abu  C hander O oom ar E oy , M unsif o f that 
D istric t, da ted  th e  27th o f  Ju n e  1895.



Motilvio Mahomed Y%mf (for Mr. G, Gregory) and Babn 1897
Eaglninandan Prasad for the appellant. Ammka

P E R SnA B

Babn Saliqram Singh and Babu MahaUr Sahai for tlie ®-
CnOWDHEY

responilentai Kesubi
S a-h a i .

The jxidgment of tk e  H igh  Oourt (R ahipihi and Stev efs , J J .)

-wns delivered by

Ramhni, J.-~This is a suit bronglit by a person who alleges 
tbat ie  is tlie transferee of an oocnpaucy bolding against tbe 
landlord of tie  jote, and who seeks to have it declared that ho 
is entitled to have his name registered in the eevishta of 
defendant No. 1, and to have the name of defendant No. 3, his 
transferor, expunged.

,  The lower Oonrts have gone into the merits of the case, and 
they have dismissed the suit, on the ground that the plaintiff has 
Hot established Ms pui'cbasa of tbe jote in question against 
defendant No. 3.

The only point found in favour of the plaintiff is that the 
jote is a transferable one. The plaintiff now appeals to this Court 
and impugns the finding of the lower Appellate Court. Ws do 
iiot, however, think it is necessary to enter into the merits of this 
case, as it appears to us that the suit is not maintainable under 
the provisions of the Bengal Tenancy Act. The plaintiff is, on 
his own showing, an occupancy mlyat. He is not a pemaoenfc 
tenure-bolder, nor a j'azyaf bolding at a fixed rate, but is merely 
a vaiyat with a right of occupancy, which the lower Appellate 
Court has found to be transferable.

Under these cireumstanceg wo think that he is not entitled to the 
relief askod for, vh., to have his name registered in his landlord’s 
serisMa, and to have the name of defendant No. 3 expunged.

The lower Courts have apparently overlooked tbs fact that 
such a suit is not maintainable under the Bengal Tenancy Act,
I t  is no longer compulsory for the zemindar to register the 
names of any tenants in his, serisUa, The Act provides for the 
ofBcial registration of transfers of the rights of permanent tenure- 
holders and raiyaU holding at fixed rates. But the transfers of 
occupancy rights are not so registered, and there is no provision
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18!)7 of law by -wMcli they cftn be registored in the landlord’s serisldiu
AiiBtKA When occttpaney rights, transferable by custom, have been trans*

Pesmad j(. jg no doubt opea to the transferees to sue under tlie
OnowmiBY Specific Relief Act to have it declared that they have acquired

I ah™  <3eriain rights ; but it is oloar that if  it is the object of such a
suit, as it apparently was of this suit, to have it declared that tlie 
old tenant is no longer responsible for the rent, and that the 
transferfie is so responsible to the landlord, such a declaration 
cannot be obtained -without the service of the notice prescribed 
by section 73. Now, it is not alleged in this case tbat any such 
notice was served, and this woald seem to be a further reason for 
dismissing this suit. However this may be, it is plain that it 
must be dismissed on the ground that the anit, as brought, is not 
maintainable under the provisions of the present law.

We, therefore, dismiss the appeal with costs, 

s. C. 0. Appeal dismissed.
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B f / o n  M r. JttsUce O 'K 'm eahj a n d  M r . Jm tion  B i ll .

1897 aA O n iT A N A N D A  M O H A P A T B A  ( P l a i h t w f )  d .  BALORAM  SOEAIN

and OTIIEBS (Dueendants.)*

----------- —  R ig U  oj suit—B e m in id a r— S u it  f o r  Joreo lom re o f  mortgage— Benejichl
owner— P artiee— Transfer o f  P roperly  A o( (T F  o f  1882)^ m tio n  SS.

A  su it fo r  foreoloBBra o f a m ortgage  m ay  be  b rong lit b y  tlio person 

nam ed  in  tlio  m ortgago deed as the  m ortgagee , a ltb o ag lj be was, in  fac t, only 

tb e  henamidar o f  the  beneficial ow noi-; and auoli a su it ehould no t bo 
dismissQd booarae the benefioial ow nar is n o t added  as a p a rty .

This was a suit for foreclosure and for possession of certain 
lands mortgaged to the plaintifi:' nnder a kut-kobala mortgage. 
Tbe defendants pleaded that the plaintiff was only the benamidar 
of his grandfather, who had advanced the money and was in faet 
the beneiicial owner ; that the plaintiff was incompetent to bring 
the suit; and that they had not received the full amount, for 
which the mortgage had been given.

A ppeal from  A ppellate D ecree No. 1897 o f 1895, fro m  th e  deoiaion of 
B abu K edar N atli M oznm dar, S ubord inate  J u d g e  o f  MaQbboom, dated  the 
15tb Ju n e  1895, affirming tlio decision o f  B ab u  Soshi B bushan  Cbatterjee, 

M raisif o f PuruHii, dated  tbe  28tli Jaauiii-y 1896.


