
CRIMINAL REFERENCE.

ggg TOE m W A N  LAW REPORTS. [VOL, XXIV,

Before M r. J iis tke  Qliose and  M r. JusUoit W ilh n s ,

2897 0 .  B E N B O W  ('Coiipi.AMANa') u. W . B E N B O W  (Defendamt).*^

M a in k n m c e , Order of Crim inal Court as lo— O rim im l P rocedm e Code (Act X  

o f  188S], seetions 4SS an d  3^7— a o m p la m t hy a  w ife acjaim t U r hm laad  
f o r  m aintem m cs— Issue  o f  sm nm otis—Jnr'm liaiion o f  I 'r e s i i tm j

M m jistraie,

I f  a  peraon negiocts o r re fu ses  to  m aiD tain liis w ife, th e  p roper Court to 
take  oogm m uoo o f tlio com plain t o i  Ib e  w ife  ia tlia C ourt w illiin  tho  jiitia- 

d ic tion  o f  w hioli tlio Irasband I'osides.

R bfebenoi: by tlie Chief Presidency Magistrate of Calcutta 
iincler section 432 of the Orimiual Procedure Coda. The faots 
of the case and the question referred for the opinion of the High 
Court appear from the follo-wing letter of leferonoe :—

“ In  tin s  caas tlie  111181)311(1 is liv ing  a t  A ssanso l and  tlie w ife  in  Calcutta,

“ T he queatiou fo r  de te rm ina tion  is w ho ther I  can  issue a  aummona calling 

iipoa the  husband  fo a tten d  ia  m y  C ourt and  shew  cause w h y  he should not 
m aintfiia h is  w ife . I t  iB a  question o f ju risd io tian .

“ T ho IiBgislatura does n o t  oon tem pln te  an  oxercisa o f  ju riad io tionhy  a 
M ag istra te  outside the m m  to  w hich he is ap po in ted  b y  th e  G ovam m ent, 

and the  Code, by  section 177, lays dow n a  fu n d a m e n ta l principle th a t the 
oompcteiioy o f  a  form n to lalcc oognizanoo o f  an  enquiry  in to  an  ‘ offlence,’ 

as doiinad b y  section  4  o f tho  Code, is d e te rm in e d  b y  th e  place in which 

tho  oifsnoo m ay h a te  been com m itted .

“ I t  ia doubtfu l if  the fa ilu re  to m a in ta in  c an  s tr ic tly  b e  called an ‘ offenoe,’ 
as dBflned b y  Baotion 4 ,  in  oases whore th e re  is no order fo r  m aintenance in 

existence, inusmnoh as th e re  is no p en alty  a tta ch in g  to th e  breach o f duty, 

the  p enalty  only arising u n d er section  488 i f  a husband re fuses  to  maintain 

after an order is passed fo r h im  to  do so. I t  is  an  oUenoa to disobey a 

M agistrate 's order fo r  m aiatenanoo, b u t tlie ra  is no p e n a lty  a ttach ing  to  the 

re fusa l to  m ain ta in  in  th e  firs t instance . Such a re fu sa l ia a b reach  o f duty 
whioh g ives th e  w ife a  r ig h t to  b sum m ons. I t  is th e  d u ty  o f a wife to 

reside w ith  her husband, an d  h e r oo-relativo t ig h t  to  be m ain ta ined  b y  him 

under his roof. The first process calling  on  the husband to  m aintain Ms 

w ife  should therefore  be  so u g h t in  th e  d is tric t in  w hich  th e  obligation is 

p ritiiS  fa c ie  to  be fu lfilled , i.e., in th e  d is tr ic t in  w hich the  husband resides.

C rim inal Eefevence N o. 1 o f  1897 m ade  by T , A . Pearson, Esq., 

C hief P res id en cy  M ag is tra te  o f C alcu tta , d a te d  th e  4 th  o f  M ay 1897.



vot. x x n ^ j C A L C O m  SERTEg,

I  (Id Bot tliink th a t  such  d u ty  and  c o -ra k tiv a  riglifc can  b e  allererl By a n y lliin g  

B ta te d  ex-parie b y  th e  w ife  w h sa  a p p ly in g  f o r  a sum m ons, -

“ Tliere are oaaea tiearing' on tho  q iiustion, oue, I n  re the P e l i t m  o f  F a l tn d in
(1) decided by th e  Bomba,y H ig h  C ourt by  tw o  loaraeil Ju d g es , w h ich  lay s  

down that th e  applioation fo r a sum m ons fo r  m ain tenance  should  bo  m ado 
ia  the dlatriot in  w h ich  th e  h u sb an d  resides, th o  learned  Ju d g es  rem a rk in g  
thiifc tha wofda o f  section 488 p o in t to i t  b e in g  on ly  tho  M ag is tra te  ia  w hosa 
jufisdictiou tho person a g a in st w h o m  oom plsiint is m ade resides w ho h a s  

jurisdiction ; and  th e y  fu r th e r  s u p p o r t  th e ir  v iew  b y  a rg u m en ts  o f  oon- 

TOiiienoe.

“ On th e  o ther hand , th e re  ia a  d ec isio n  o f  tho  A llahabad  H ig h  C ourt, I n  n  
ihe Petition o f  Decasti'o (2), w h ich  takes a  d iffe re n t view , b u t it is  a  decision  

of a single Ju d g e . I t  w ill be no ticed  th a t  tlie  ap p lic a tio n  in  the  p re s e n t ease 

is drawn up so as to fa l l  w ith in  th e  fa c ts  o f  the  A ila liabad  oaae a b o v e  re fe rred  
to, aud in  the A llahabad  ease th e  lea rned  J u d g e , lVI!r. Ju s tic e  K nox , decided  

that under th e  ciroiim stanoes o f  th a t  case  the  w ife  had  a r ig h t  to  choose h e r  ' 

own residence, and  to  a p p ly  fo r a  auinm ona in  th e  C ourt in  whoao jn risd io tio u  

she resided, an d  th e  learned  J u d g e  c ite d  th o  case o f  I n  re T o d d

(3) as supporting  th a t  v iew . T h e  ru lin g  in  I n  re T o d d  is  n o t a v e ry  

satisfaotnry au tho rity , as no a rg n m en ts  are g iv e n  in  th e  rep o rt, and  the  

matters m entioned by  tho  B om bay  H ig li C ourt case  above  re fe r r e d  to  do 

not appear to h av e  b een  raised.

" I  am inclined to  fo llow  (as h a s  a lw ay s b e en  th e  p rac tice  in  auch app lica ­

tion in the P residonoy M iig istriite 's  C o u rts) th e  v iew  tak en  b y  th e  learned 

Judges oE the B om bay H ig h  C ourt in  prB forence to tho  ru lin g  o f  th e  single  
learned Judge  in  the  A llahabad  case, b u t as th e  m a tte r  is one of som e difflculty, 

and one as to w hich  a  defin ite  ru lin g  fo r  th e  P res idency  is requ ired , th e re  

being, so fa r  as I  am  aw are, no  d ecision  on th e  p o in t b y  th e  C alcutta  H ig h  C ourt,

I  refer fo r th e  opinion of th e  iBarned Ju d g es  o f  th e  H ig h  C ourt th e  question , 
whether this C ourt or th e  A saansol C ourt is th e  p ro p er Court f ro m  w h ich  

the Biimmons asked  fo r  should  bo  is su e d ."

The judgment of the High Court (G-HOSE and WiliEINS, J J .)  
was as follo-ws •

We thinlt that the Presidency Magistrate has taken a right 
view in the matter. “ I t  is the duty of the -woman,” as observed 
by West, J ., in In re the Petition o f Fakrudin (1), “ to 
reside with her husband, and it is her co-rekitive right to ba 
maintained by him under his roof.” And when the husband fails 
in his duty, the proper Oonrt to take oognizancs of the com-

(l) I. L. E., 9 Bom., 40. (2) I. L. S., 13 All, 348.

(3 )5 H . W .P .,H .O ., 237.

1807

B en BOW
II.
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B k k b o w

V,
B e n b o w ,

18M plaiBi of the wife is the Goad within the jiirisdiction of which he 
may reside. Tlio language of section 488 of the Code of Crimiiial 
Procedure itself favours this view ; and it seems to us that, if the 
priQciple which underlies section 177 of the Code may he applied 
to tMs case, llae complaint should be enqnirod into by the Ooari; 
within the local limits of whose jurisdiction the husband neglected 
or refused to maintain his wife. Let the rocord be sent back with 
this expression of our opinion, 

s. 0. B.
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jBefore M r. Justice O ^K insaty a n d  Justieo H i l l

1897 G B IS H  O H U N D B E  SASMATj (D e p e h b a h t)  v. D W A B K A  M ATH  D IID A  

28 a n d  OTn-EES (Pla in t ipi'S,)"

■ S’arties— A dding  Parties lo S u i i— G ivil P rocedure  Code (A c t X I V  o j 18SS), 
section SS— ComH adding a  de fendan t—Lim ita iion ,

U o question  oJ! liiu itotion arieeB w here  a  O ourt, o f  its  ow n motion, nndsr 

section 32 o f tlia Civil P i'oceilare OotJo, ad d s  a p a ity  (iefendan t to  a suit, 
O rtm ia l S a n k  Oorpavatian v . Oliarriol (1), fo llow ed .

This suit was brought to recover money due on a mortgage 
bond, dated the 12th Jaiata 1288 (24th May 1881). On the 25th 
Baisacli 1294 (7th May 1887) the appellant, defendant No. 7, 
look a usufructuary mortgage of the equity of redemption in the 
■mortgaged lands and of certain other properties. When thesnit 
■was instituted he was not made a party ; but ho was added by 
the order of the Court under section 32 of the Civil Procedure 
Code. He put in a written statement, pleading that the suit 
was barred by limitation. The Munsif allowed the plea, and 
dismissed the suit as against that defendant, and the defendant 
No. 6, who had improperly been made a party to the suit, hnt 
decreed it as against the other defendants. On appeal to the

"  A ppeal from  A ppellate D ecree  N o. 1645 o f  1895, a g a in st the decision of 
B sbu  E ajendro  K um ar Bose, S ubord inate  J u d g e  o f  M idnapar, dated the Slat 

Ju ly  1895, revers ing  tlis  deciaioa o f  B abu  D ebendro  M ohun Sen, MtmBif of 

C oatai, diitod tlie 18th F eb ru a ry  1895.

(1) I. L, B., 12 Oalo., 642.


