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Smm%movm all parties up to and including the trial to be taxue on seals 2

DassEE, g4 hotwoen solicitor and client will come oub of the estate,

Attornoys for the plaintiff : Messis. &. €. Chunder f* Co,

Attorney for the defendants : Mr. I. Rutler.
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SHEOSAGAR SINGIL awp oroend (Prantires) o. SITARAM SINGHT

p.C.o® {DEFBRDANT).
1807, ,
March 6. [On appeal from the High Court at Culeutta.]

Res judicata—Civil Procedure Code (At XIV of 1882), soction 13— Procsed-
#ngs in o prior suit—Fact in fssus not heard and ** finally decided” thevein,

To support the defence of res judicata it iy not enough thet the per-
ties to the suitsave the seme and thet the gsame matler is in issue. The
matter must havo been heard and finally decided: section 18 of the
Qivil Procedure Code.

In 1885 relotions of o deceased proprietor, alleging their vight to the
inheritance, sued for a declaration that they were his next of kin, The defen-
dant set up & title as direot descendant, claiming to be the son of that pro-
prietor’s doughter. The first Court decided that this was his truo parentago
and dismissed the suit. The Migh Cowrt mainteined the dismissal, not
upon the merits, but on tho grounds that tho suil was defective for want
of parties, and that & declaratory decres could not he wmede. In 1888
the same pleintiffs, having purchased the interest of the parties not
joined in the previous suit, brought the present suit, with ths same obiject,
against the same defendant, whom the Subordinate Judge (nob the samp
officer that disposed of the former snit), now found net fo have been the son
of the said daughter. A Bonch of the High Court (sompossd of Judges
other than those that heard the former appeal) huving examined the record
of the former suit, reversed the Subordinate Judge's decision. They declined,
howaver, to decide whether or not the latier auit was barred on the ground
of yes judicate. Bub intimating that they would have affirmed tho judgment
of the lower Court in the former suif had it, on the merits, come before them,

they proferred that judgment to the ono before them, and gave effect to this
opinion by reversing the latter, '

Held, that the question of perontage had mot been heard nnd fm’allyy
decided in the snit of 1885, The appoal in that suit had put en ond to sny

@ Present: Lonps Honaous s, MaonaauTey AND MoRRIS, and Sin B, Cowat, |
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finality iu the decision of the first Court, and hnd not led to a dacision
on tho merits, Therc was, therefors, 1o ves judicata; but unless treated as
such the judgment in the former suit had littls ovno boearing on the ques-
tion 28 afteards pub in issue in this, That issue hnd been rightly decided
by the Subordinate Judge, on the evidence, and his judgment was nccordingly
maintained.

ArrpsL from a decree (27th July 1891) of the High Court
veversing a decree (7Tth February 1890) of the Subordinate Judge
of Gya.

The suit was brought on the 17th July 1888 by three sons
of Jawahir Singh, who died before 1882, together with an eldor
brother now deceased, against the defendant, Sifaram Singh, who
was, ab tho time of this appeal, a minor, He was represented
by his gnardian, Adit Singh, whom he alleged o be his father,
the lawfu! husband of his mother, Anar Koer, deceased in 1884,
The object of the suib, valued at Rs. 6,000, was to obtain a
‘declaratory decree confirming the plaintiffs’ fitle to the possession
which they held of a moiety of a revenue-paying mouse namod
Nadaors in Zilla Gya, They claimed to be the nearest collateral
velations and heirs, according to the Mitakshara, of Mahipat
Singh, brother of their father Jawahir, both having been former
owners of Nadaura, Mahipat died on the 23th August 1882,
leaving one daughter, Anar Koer, who died on the 29th Novem-
ber 1884, without, as the plaintiffs averred, leaving n som, The
defenco of Sitarnm was that he was her son, born of her marriage
with Adit Singh. Thns, claiming Mahipat Singh for his maternal
grandfather, his case was that he made a title in priority over
the plaintiffs,

Jawahir Singh, the father of the plaintifs, and Mahipat
Singh, the father of Anar Koer, acquired each a half share in
mouse Nadaura, Mahipat's half share being the subject of the
present suit. On the death of Jawahir Singh in July 1879, the
plaintiffs, his sons, succeeded to his moiety. Again, on the death
of Mahipat in August*1882, they took possession of his moiety,
as agninst their cousin, Anar Koer, who contested their right.
The question was whether her father and Jawahir had been joint
under the Mitakshara, or divided in estate. On the 15th March
1883, Jawabhir’s sons obtained an order in their favonr for dakhil
kharfj of Mahipat's share, and thenceforth retained possession

£2

617

1897

SHEOBAGAR
Sixan
.
Srranax
SInGH,



£18

18‘??
Buros A.GAR
SN
)
SITARAM
BiNai,

TOR INDIAN LAW REPORTS. [VOL. Xx17,

down to this suit. Thereupon, on the 8rd September 1883,

an Anar Koer sued the present appellants to oblain hor fathers
moiety, which she alleged to have been his separate. ~aequisition,

On the 26th January 1834 the Bubordinate Judge of Gya
decreed in her favour. These appellants appealed to the High
Court, and pending that appeal, Anar Koer died on the 28t
November 1884, On an application by her opponents for the
suib to be treated as abated on her death, the High Court deglin.
ed to decide on that mere petition whether Anar Koer loft a sop
or not. Oun tho 8th June 1885 these appellants, together witl
their sinco deccased hrothier, Sheobalak, fled their plaint agninst
the prosent rospondent, through his next friend, Adit Singh, asking
o declaration that Anar Koer died without igsue, male or femule,
Ono of the defonces to this suit was that two persens alleged to
be descended through Anar Koer named Baijnath Singh and
Sheosarnin should have been made parties. That was the suit
referved to in the judgmont of the High Court now under appenl,
of which suit tho record was imparled into the present record.,
On the 50th November 1885 the first Court dismissed that suit,
placing the hurden of proof on the plaintiffs and finding no proof
thab Anar Koer died childless, An appeal from this was dismiss-
ed by the High Court on the 22nd March 1886 without
any decision ag to whether or not Silaram Singh was the son of
Anar Koor,on the groand that Baijnath Singh end Sheosarain
Singh, who were equally interested in Mabipat’s estate (supposing
Anar Koer to have left no son) should have been made parties.

On the 3Jst Muy 1888 these appellants purchased their
interest for Ra. 1,200, and instituted shis suit on the 17th July
following, Meantime, in o way not explained, Sitaram’s name.
had been placed on the record of the svit decided in favour of
Anar Koer on the 26th Januvary 1884, and liberty to him to
oxecute was granted, He, however, did not, and whether or not he
had title by being the son of Anar Koer remained in dispute.
The Subordinate Judge decided the issue in favour of the plaintiffs:
on the 7th Fobruary 1890, He disbelieved tho evidence for the
defendants considering it to have been shown that Anar Koer had
passed the age of child-bearing at the date of Sitaram’s birth.

On appeal a Divisional Bench of the High Court (PEeEERAN,
C.J., and Beverugy, J.) were of opinion ﬂnt the conclusion arrived
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ab by the Subordinate Judge, taking into consideration all the facts
and the history of the litigation between tho parties, could not
Do sustained. Consequently, upon the nrerits of the ease and upon
the {acts, they decreod the appeal and dismissed the suit.

They referred to the former suit between the parties decided
on the 22nd March 1886, and the following is that part of the

jndgment in which their reasons are given —

#Ths record and the judgmenst and the other proceedings were Dbefore the
Cowt when it tried this suit ; and when the appeal was argued beforo us
the whole of the paper-bock in that cuse was referved to on both sides, We
finve cowe to the couclusion that it is necessary, in the interests of justice,
that wo should see the whole of the paper-book, snd as it has been referred to,
we sce no renson why we should not deal with it as part of the record, and
as being before us, inasmnch ag it is clear that everything init could
have been made evidence if the necessary proceedings had been taken.

“Theu, with reference to the present appeal, wo have gone through the
jadgment, and we have gone througll the evidence in this case very care-
fully, and if tho oral evidence taken there had stood alone, it appeara to us
that it would hove been vory difficult for us to interfers with the docision,
because the reasoning of the Subordinete Judge upon the evidence, as it
appoared theve, appears to be quite sound, and the reasona given for the con-
¢lusion lie came to that Anar Koer, at the iime when this person Sitaram was
said to have been born, was o woman of sueh anxageas to be past the age
of child-bearing, appear to be well founded.

“ Thien comes the question how the proceedings in the former svit for the

same relief bear upon this snit. It must be borne in mind that that suit was.

brought in the middle of the year 1885, The present suit was brought in
the middle of ths year 1888. Anar Koer died in the yew 1884, and the
consequence of that is that the first snit was brought almost immediatcly
after the death of the woman, when all the fucts connected with her would
be much more sagy of proof thaw thres years Inter ; and in veading those two
records, the Lhing which strikes one most strongly 3s, not enly thatin the
second cose o totally different sct of witnesses is called to support the plain-
{iffs’ case from what was culled to suppart if in tho Hrst case, but the onse
is rested on o totally different ground. In the first cage, which wag brought
& year after tho death of Anar Koex, a number of witnesses were called who
state that this person wng not the gon of Anar Koer ; they state that at the
time of her death she left no son surviving her, though they say she had »
number of ehildren, and one of the witnesses, called on behalf of the plain-
tiffs, says that she liud a child fourteen years before her death, which would
be almost practically inconsistent with the case relied upon now by the plain-
{iffs, that at tho time of her death Anar Koer wis 62 or 63 years old.

That was the evidence which was produced in the Grst suit. The evidence
weass winply that she died chililloss, and upon that cvidence the Subordinate
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Judgo came to the conclusion that he could not act upon it ; and e, thinking
that, upon the whole, this person Sitaram had besn proved fo be the child of
Anar Koer, came to the conclusion that the suit must be dismissed, ang the
suit was dismissed ; and reading the evidence in that case, we have comg tg
the conclusion that if that case liad stood alone, and the plaintiffs’ cage hag
come hefore us on appeal, it would have been impossible for us to ikterfore
in that case or reverse that judgment. And the same issue was ried hete,
which was bied by the two Subordinate Judges, one of whom came 1o
one conclnsion and another to another conelusion, and practioally wa have 4o
say which of these two, in this state of things, is right. We think thar,
baving regard to the fact that this was in fact a second trial, and a second
txinl nfter an enquivy which had disclosed to the plaintiffs exactly what the
dofendant’s case was, before a decres can be made in favor of the plaintiffs
i o quit of this kind, » very different kind of case must be made out, ang
evidence of & very different kind must be given from that which has been
given bero.

But, in addition to that, woe find here the fact, which T mentioned just
10w, that not ounly arc a different set of witnesses called by the plaintiffy
in ﬂ\e gecond case from ihat which they called in the first, but they meke
« totally different cuge now from what they made then, They rest the present
case oo the allegation that at the thae this boy is said to have been born
this woman was £o very old as to have been past the age of child-bening,
no such case huving been made by them at the fivet txinl.”

They added +—

“Qeortain points were {nken here with reference to the matter being
ves judicata. In the view that we take of it, wo do not think it
necessary for us to (decide that guestion, and I think it better that we
should be understood as not expressing any opinion upon the point one way
or the other,”

As to costs, the order below went with the rest of the dccree :
but on this appeal ne order was made as to costs.

On the appeal of the plaintiffs—

Mr. J. D, Mayne for the appellants argued that even if the
record of the suit decided on the 22nd March 1886 had been
properly referred to in order fo compare the judgment of
the Subordinate Judge in the present suit with the judgment
of that former date mo such variances were to bo found,
no such differences in the cases put forward appeared,
and no such inforences arose from comparison of the evidence,
as the judgment now appoaled from suggested. The case
made by the appellants was the same in hoth casos, the
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evidence in the latter indicating mora complelely why Sitaram
Singh was shown not to be the son of Anar Koer, vis., bocanse her
agre was t00 advanced for her to have borne a son, who would at
the date of the hearing be soyoung as he was. The cases sel
up were identical on both occasmns, and if on the first, the
appellonts did not go into ovidence as to Ler age, it was because
the boy had not been seen by them, and was not in Court,
Afterwards they made this their principal proof of what had been
on both occasions alleged, The High Court had only touched on
the question whether the defence of res judicata was maintainable,
without deciding it. It should have decided that there was uo
yes judicata,

In coffect the High Court in the judgment of 22nd March
188¢ bad affirmed o stato of things on which the issue, son
or no son of Anar Koer, could not bs decided on the state of
things bofore the Court, viz, owing to the want of the necessary
partiesto the suit.  Therefore the question in issne was not only
loft undecided, so that it was not heard and determined, hut the
judgment was that it could not be heard or determined. Ie-
ference was made to Kali Krishna Tagore v. The Secvetary of
State for India (1). The decree in favour of this one, or that, of
the parties, did not constitute zes judicuta which to be a Dbar
mush be a maiter finally heard and determined. The evidence
supported the appellants’ case.

Mr. C. W. Arathoon, for the respondent, oontended that the
present suib wag barred by the decison in the former ome. Asg
matters stood, the deoree of the Subordinate Judge, dated 80th
November 1875, was on the record of this present suif, unaltered and
unreversed. On this he rvelied as o final adjudication, and
argued that it could not be got rid of by a judgment in
reference to it in the present suit. The merits were with the
raspondent,

Counsel for the appellant was not called upon to reply.

Afterwards on the Gth Mareh 1897 their Lordships’ judg-
" ment was delivercd by

Lorp MacwacmTeN,~—The question in this appeal is whether
the infant respondent Sitaram Singh is or is not the son of one

&nar Koer who died in November or December 1884,
(1)L L. R, 16 Calc,, 175,
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Upon the answer to this queston the title of the appellanis

" to a molety of certain shares in mouze Nadaura depends,

Anar Koer was the wife of Adit Singh, the gnardian on the
record, and alleged father of Sitaram, and she was the only child
and heiress of Mahlp’tt Singh,

" Mahipat Singh and a cousin of his, one Jawahir Singh, hag
purchased the shares in question on their joint account and hal
registered them in their joint names. Mahipat, who snrvived
Jawahir, dicd in August 1682. On his death the plaintiffs
who were sons of Jawahir, applied for registration on the ground
that the family was joint, and that the succession belonged fg
them. The Deputy Collector on a summary application decided
in their favour. Anar Koer then brought a regular suit to
recover her father's molety. In that suit it was leld that the
family was not joint, and this decision was confirmed on appeul,
But the registration in tho Collector’s hooks was not altered;
and possession of the whole property has remained with the
plaintiffs ever since,

In the present suit, which was commenced in 1888, the
plaintiffs asked to have it declared that Sitaram was not tho son
of Anar Koer or the grandson by the daughter of Mahipat, and
that Anar Koer did not leave any child hehind. The Sabordinate
Judge of Gya made a declaration to that cffeet. The High Court
(Purasraw, C.J., and BrvErisy, J.) reversed this decision and
diemissed tho suit, From that reversal the present appeal is
brought.

There had been a previous litigation begun in 1885 between
the same parties in which the very same issue was raised, The
Additional Snberdinate Judge of Gya, by whom the case was
tried, a different person from the Subordinate Judgo in the
present suit, attached little or no weight to the oral evidenco
on the part of the plaintiffs. IHolding that the burden of proof
lay on the plaintiffs and that they bad not discharged it he
dismissed the suit., On appoal the learned Judges of the High
Court (Mrrrer and Aexrw, JJ.) affirmed the decree, . They did
not, however, deal with the real question at issue between the
parties. They held that the suif could not be maintained, in the
absenge of certain persons in tho same intercst ns the plaintiffs,
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And apart from that objection they were of opinfon that wunder
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the pmhclﬂ i circumstances of the suit bofore thom the Court Sumosacan

ought not, in the exercise of its diseretion, to make a declaratory
decree. Whether the view of the learned Judges on these points
was right or wrong the judgment proceeds expressly on the
footing that it was “mnol necessary to come to a decision™ on
{he question of Sitaram's parentage. And so the appenl was

dismissed.

The plaintiffs then bought up the interests of the persons not
represented in the first suit and commenced fresh procecdings.
"It was ohjected that tho plaintiffs were precluded from hring-
ing n second suit by the decision in the suit of 1885, Ina pre.
liminary judgment tho Subordinate Judge disposed of that
point without any hesitation. On the Tth of February 1890
he delivered judgment on the main question. e carefully
_reviewed the evidence and all the civcumstances of the case. Heo
was not so much impressed by the oral testimony on the part
of the plaintiffs as he was by the way in which the defendant's
cuse had been conducted and by the absence of evidence which,
if the defence were an honest one, would, he thought, cerlainly
have been forthcoming, He held thab the plaintiffs had made
out “a sufficiont primd fucie case,” and that the defendant had
altogother failed to meet it.

Itis not nocessary for their Liordships to do more than
express their conomrrence with the BSubordinate Judgo in kis
view of the question as it was presented to him, because to that
extent the learned Judges of the High Court adopt the reason-
ing and conelusion of the Court below,

“ We havo,” they say,  gone through the evilence in this
case very carefully, and if the oral evidence taken there™ (thal is
in the Subordinate Court) *had stood alone, it appears to us that
it would have beon very difficult for us fo interfere with the
decision, because the reasoning of the Subordinate Judge
upon the evidence as it appeared there appeavs to be quite sound,
and the reasons given for the conclusion he came to that Anar
Koer, ab the timo when this person Sitaram wag said to have
been born, was a woman of such an age as to be passed the age
of child-beaxing appear to be well founded.”
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The way in which the learned Judges of the High Com
disposed of a decision which upon the evidence adduced g tha
trial they themselves thought well founded was perhaps
rather summary, 1t seems that at tho trial the parties had
put in evidence the judgment and the decres and such of the
depositions in the first suit as they considered material. But
the learned Judges on appeal were not satisfied with so meagre
an instalment of past history. They held it “necessary in the
interests of justice” that they should see the whole of the aper-
hook in the suit of 1885 and deal with it as part of the recerd
before them. Reading the two records they found that the
witnosses on the part of the plaintiffs in the two suits were not
the same, and they assumed rather hastily thab the plaintiffs wore
making “a totally different case” from that which they had made
originally, Taking the evidence in the first suit by itself they
pronounced an opinion that if that suit had coms before them on
appeal it would have heen impossible for them to have reversed”
tho judgment of the Subordinate Judge wlho had dismissed the
plaintiffs’ suit thinking,” they said, *‘that upon the whole this
person Sitaram had been proved to be the child of Anar Kocr.”
"The same issue, they added, had been tried by two Subordinale
Judges ; the question was which of the two was right. Under
the circumstances they preferred the earlier decision——a decision
nearer the time of Anar Koer's death—-to the vesult of a second
trial after an inquiry which had, they thought, “disclosed to the
plaintiffs exactly what the defendant’s case was.”

Their Lordships cannot think this mode of dealing with
the matter at all salisfactory, The reason why the plaintiffs
called a different set of witnessos on the second trial is porw
haps not far 10 seek. In the first case the Subordinate
Judge had put aside the evidence of the plaintiffs’ witnesseson
the ground that they were all either hiased by relationship in
favour of the plaintiffs or projudiced ngainst Adit Singh by
former disputes, The plaintiffs can hardly be blamed for no
choosing to rely a second time upon witnesses thus discredited.
Nor is it correct to say that in the second suit the plaintiffs st up
“atotally different case.”” In both suits their case was the same.
They averred that Anar Koer died without issue. But when the
time of Sitaram’s birth was fixed the question was brought within
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4 narrowsr compass, It wag enough for the plaintiffs then to
prove if they could that ab that time Anar Koer was past child-
bearing. The case they made originally was established beyond
question if they could shew that at the time when the alleged
offspring of Anar Koer was born it was iwpossible for Anar
Koer in tho courss of nature to become a mother,

Tt is quite true that on the first trial the plaintiffs did not make
it part of their case that Anar Koer was past child-bearing in the
lntter years of her life. Apparently thoy had no reason to antici-
pate that so recont adate would be fixed for the birth of the rival
heir who has never yet been produced in Court. They seem to
have expected an older claimant. When the defence was openedl
and Adit Singh, who was the first witness for the defendant, pledged
himself to the date of Sitaram’s birth, the importance of the ques-
tion became apparent, and thenceforth every witness for the
‘defondant who did not state on examination-in-chief that he was
ignorant of Anar Koer’s age was cross-examined closely on the
subject, No one, however, could tell how old Anar Koer was at
her marriage, or how old she was at Mahipat’s death. One and
all they professed to know nothing whatever about her age.  More~
over, it isto be observed, that two of the plaintiffy’ witnesses on
cross-oxsamination stated that Anar Koer bad reached an age
whieh makes child-bearing impossible, or at least very improbable.
One snid she was 55 at the date of Mahipat’s death. Another
who gave his age as 48 said she was older than he was, So that
the first statement as to Anar Koer’s age came from the
camp of the plaintiffs before the exact position of the defondant
was declared. And if on the first enquiry the. plaintiffs gained
information useful to them by having the date of Sitaram’s birth
fised, the dofendant’s advisers were made aware of the case they
would have to meet in the event of a second trial. And it was
an easy case for them to meet if their story was true. However,
instead of producing evidence as to Anar Koer’s age at Mahipat’s
death, or as to the birth of a child of her womb, Adit Singh
contented himself with the repetition of his former evidence and
thoallegation that Anar Koer was only lis second wife, He had
heen married before he said to a woman with whom he had lived ia
wedlock for more than twenty years and he married Anar Koer after
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her death. 8o much ho romembered and swore to positively, Byt
he could remember nothing move aboub the first wife. He ey)]
not even rocall her name, and the Subordinate Judge, who say
him under cross-examination, came to the conclusion thut thgy
part of his story, ab any rate, was a fiction,

Tt may perhaps be doubted whether the learnsd Judges of
the High Court were right in assuming ou the mere perusal of
the evidence in the first suit to decide a case which was not before
them and on which they could not have heard any argument,
Howaver that may be, it is obvious that by the course which they
took they gave the effect of a judgment conclusive between the
parties to a decision which was superseded on appeal, and which
in the opinion of the only tribunal competent to rehear the easo
ought never to have been pronounced. Indesd, unless the
mabter of the decision of the Subordinate Judge in the first sui
bo treated as res judicata, it can have little or no bearing on the,
question at issue. Granted that the first decision of the lower
Court wag right it by no means follows that the second must be
wrong.

It was argued or contended with much persistence beforo
their Lordships that the decision in the first suit might support
a plea of res judicatw. That contention did not commend itself
to their Lordships, 1t mel with rather more favour in the High
Court, though it did not quite find acceptancs there. The learned

Judge who delivered the judgmens of the Court expressed himself
as follows ¢~

“ Certain points weve taken here with referenco to this mattor
being res judicata, In the view we tako of it we do mot think
it necessary for us to decide that question, and I think it hetter
that we should be understood as not expressing any opinion upon
the point one way or another.”

Their Lovdships are unable to understand what advantage
theve can be in treating such a point as open to argument, and thus
throwing doubt upon the meaning of an enactment which in this
part of it at least seems to bo expressed in tolerably clear lan-
guage, To support a plea of res judicata it is not enough that the
parties are the same and that the same mafter iz in issue. The
matter must have been “heard and finally decided.” 1f there
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had been no appeal in the first suit the decision of the Subordinate
Judge would no doubt have given rise io the plea. Bub the
appenl destroyed the finality of the decision. The judgment of
the lower Court was superseded by the judgment of the Court
of Appeal. And the only thing finally decided by ithe Court of
Appeal was that in a suit constituted ag the suit of 1885 wag no
decision ought fo have been pronounced on the merits.

Before their Lordships certain judgments in proceedings in
excontion were appealed to as sufficient to raise or eke out the plea
ol'res judicata, Bubin each case on turning to the judgment it
appears that the Court oxpressly guarded itself against being
supposed to decide the question of Bitaram’s parentage.

Their Tordships agree with the High Court in thinking that
the Bubordinate Judge came to a right conclusion upon the
evidence and the circumstances of the case before him. They do
not, however, think that there was anything in the evidence in the

" fiust suit or in the judgment of the Additional Subordinate Judge
ot in what the learned Judges term “ the history of the case” to
suggest any doubb a5 to the propriety of the decision which thoy
overruled.

Their Liordships will therefors humbly advise Her Majesty
that the decision of the High Court should be reversed, and the
appeal from the decision of Subordinate Judge of Gya dismissed
with costs, The respondent will pay the costs of this appeal.

Bolicitors for the appellants :  Messes, 7. L, Wilson & Co,

Solicitor for the respondent: Mr. I @. Dallimore.
C. B, : Appeal allowed,

MARY TUG COMPANY (Pramvisrs) 2. BRITISH INDIA STEAM
NAVIGATION COMPANY (DurENpANTS,)
[On appeal from a Court of Admirally held by the Reeorder
of Rangoon.]
Collision—Damage by o ship under way colliding with another at anchor—
Burden of justifying duly of ship af anchor.

Whers o ship under way. comes into collision with another at anchor in g
proper place, and showing, at night, an anchor light, it is obvious that the
burden of justifying is heavily cast on theship under way. At the same

@ Present : Lonps Warsox and Davey, St R. Coven and 81z F. Juows,
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