
1897 w e ll Ri f o r  tha w o r s i ip  o f  th e  t e s ta to r ’s fa m ily  Thalroor, Sree Sreo 
R a d b a g o v in d je e . P u r t l io r  c o n s id e ra t io n  w ill  b e  acljoum ed, aud 

L 4 l Dutt  ti5Qi.(3 b e  l i b e r ty  to  a p p ly . As i t  is  so  d o sirad , ilia  costa of

SirnNOMOYE a ll  p a r t ie s  xip to  a n d  in c lu d in g  th e  t r ia l  to  be ta S t,i ' oa scale 2 
D absee, b e tw e e n  so lic ito r  a n d  c l ie n t  -w ill co m e o u t  o f  tlio  es ta te .

Attomoya for ilie plaintiff: Messrs. G. C. Cliundcr Co, 
Attorney for tlio  defendants: Mr. B . Rutter.
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SH E O SA G A B  S I M H  a n d  o th e h b  (PtAiNTtFFS) ■v. 8 IT A E A M  S M G a  
P .  G. "  (D bfbkdant).
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/i/arch G. [On appeal from the H ig li O om t a t Calcutta.]

l ie s  ju d io a tii— C ii'ii P rocedure Coda ( A d  X I V q / l S 8 3 ) ,  seciion 13— Pneeed- 

ings in a p r io r  m it~ -F a o t in  issue not heard and  “ f im lh j  dccideil" therein.

To support tlia defenoo o f res ju d ic a ta  i t  is  n o t  euough tlm t tlio par

tie s  to  th o  su its  a re  th e  SBine and  th a t  th e  earao m a tto r is ia issua. The 

m nttor m ust havo b ean  hoard  an d  fina lly  d e c id e d : section IS  of the 

Civil Prooocluro Godo.

I n  1885 reltttioQs o f  a  dooeaaed p roprietor, alleg ing  their righ t to tlw 

inhBritanco, sued fo r  a declaration  th a t  they  w are liis nex t o f  kin. Tho defen
d an t set up  a t i t le  as  dii'eot deeoBBdant, c la ila in g  to  be  the  son o f that pro- 

p ria to r’a daugh ter. T h e  f irs t C ourt decided  th a t  th is  w as hia truo  pirentago 

and  dism issed the  s c it .  T h e  H ig h  C ourt m ain ta in ed  tlie dismiBsa!, not 

upon tho  inei'its, b u t  on tho  g ro u n d s th a t  th o  su it waa defective for want 
o f parties, and th a t  a  declarato ry  deorea cou ld  n o t bo m ade. In  1888 

the saiMe plain tiffs, h av in g  pixrohaaed th a  in te re s t o f the partiea not 

joined in tho  previous su it, b ro u g h t th e  p resen t su it, w ith  tha samo object, 

[igaiast Iha sam e d e fendan t, w hom  the  S u b o rd in a te  J u d g e  (n o t tlw same 

ofBesr tlia t disposed o f  tho  fo rm er su it) ,  now  fo u n d  n o t to  havo been tiie sou 

o f tlie  said daugh te r. A  B onah o f  th a  H ig h  Gom-t (com posed of Judges 

oLhai' than  those th a t  heard  th e  fo rm er appeal) h a v in g  exam ined tho record 

o f the  fo rm er su it, reversed  th e  S ubord inate  J u d g e ’s decision. They declined, 

how ever, to  deeido w lie the r or no t tho  la tte r  su it waa b a rred  oa the grouatl 

o f reB jiidicaia. B u t in tim a tin g  th a t  th e y  would h av e  afSrmod tho  judgnient 

o f tho  lower C ourt in  th a  fo rm er su it had  it, on th e  m erits , come before them, 

they  p referred  th a t ju d g m e n t to  th o  ono bofoio th em , and  g ave  efisct fo tWa 
opinion b y  rev e rs in g  th e  la tte r.

E e ld f  th a t  th e  cfueatioa o f p a ro n tag e  h ad  n o t been  heard  and linallf 

decided in  th e  su it o f 1885, T h o  appeal in  th a t  s u it  had  p u t an  end to any

»  P rm n f: L o b d s H o b h o u s e , M jio« a 9 i i t b n  a h d M o k s is , and Bi r R i Oo w b .



fin.aiity in tli® decision o f  th e  firs t O ouii, aiitl had  not led to ti deoiKion jfigy

on tlio inoritB. Thoro w as, the re fo re , no res ju d ic a ta ; b u t unless tre a te d  ;is
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su th  tho ju d g m o u t in th e  fo rm er su it had  little  o r no b earin g  o q  tha qaes- 
tion fls p u t iu  issue  in th is . T h a t issue Imd b een  rig h tly  doeiiled v.
%  the Suhordiniito Ju d g e , on th e  ev idence, aud  his ju d g m en t waB acco rd ing ly

niaintaiuod.

IprPAL from a decree (27th July 1891) of t f e  Higlv Conit 
I'evBrsing a decree (7th February 1890) of the Subordiaate Judge 
of Gya.

The suit was brought on the 17th July 1888 by three sons 
of J a v v a h ir  S i u g h j  who died before 1883, together -w ith  an elder 
brother now deceased, against the defendant, Sitaram Singh, who 
was, at the time of th>is appeal, a minor. He was represented 
by his gnardiau, Adit Siugb, >vhom he alleged to be his father, 
the lawful husband of his mother, Anar Koer, deceased in 1884.
The object of the suit, valued at Rg. 6,000, was to obtdn a 

'declaratory decree confirming the plaintiffs’ title to the possessioa 
■ffliich they held of a moiety of a revenue-paying moujsa named 
Hadaura in Zilla Gya, They claimed to he the nearest collateral 
relations and heirs, according to the Mifcakshara, of Mahipat 
Siugb, brother of their father Jawahir, both having been former 
owners of STiidaura, Mahipat died on the 28th August 1882, 
leaving one daughter, Anar Koer, -who died on the 29th Novem
ber 1881, Ai'ithout, as the plaintiffs averred, leaving a son, Tho 
defence of Sitaram was that he was her son, born of her marriage 
■with Adit Singh. Thus, claiming Mahipat Singh for his maternal 
grandfather, his case was that he made a title in priority over 
the plaintiffs.

Jawahir Singh, the father of the plaintiffs, and Mahipat 
Singh, the father of Anar Eoer, acquired eaoh a half share in 
mousa Nadaura, Mahipat’s half share being tho subject of tlio 
present suit. On the death of Jawahir Singh in July 1879, the 
plaintiffs, his sons, succeeded to his moiety. Again, on tho death 
of Mahipat in A ugust'!882, they took possession of his moiety, 
as against their oousin, Anar Koer, who contested their right.
The rpiestion was whether her father and Jawahir had been joint 
under the Mitakshara, or divided in estate. On the 15th March 
1883, Jawahir’ s sons obtained an order ia their favour for daJchil 
Ickarij of Mahipat’s share, and thenceforth retained possession

^2



18i)7 down to tiliis suit. Tli0roT.ipon, on the 3rd SeptembeF 1883
'sujwEAoIir prosaat appellants to obtain tor faftBr’,,

S jmuii moiety, -wMoli sbe alleged to Lave been liiis separate-Acquisition 
Sn'IiiAM On tlie 26th Jannai-y 1884 the Subordinate Jndgo of Gts
&KCiU, decreed ia  lier favonr. Those appellants appealed to the High

Court, and pending that appeal, Anar 'Koor died on the 28th 
Novembor 1884. On an application by her opponents for the 
snit to ba treated as abated on Iior death, the High Court declin
ed to decide on that moro petition whether Anar Koer left a son 
or not. On tho 8th June 1885 these appellants, together with 
their since deceased Ijrothor, Sheobalak, filed their plaint against 
the present respondent, through his next friend, Adit Singh, asking 
a declfiration that Anar Koer died withont issue, male or female,
One of tho defences to this suit was that t^yo persons alleged to
he descended through Anar Koer named Baijnath Singh and 
Sheosarain should have been jnade parties. That -vvas the suit
referred to in the jndgniont of the High Court now nnder appeal,

of which suit tho record was imparted into the present reeord. 
On tho i50th November 1885 the first Court dismissed that snit, 
placing tho burden of prool; on the plaintiiTs and finding no proof 
that Anar Koer died childless. An appeal from this was dismiss
ed by the High Court on the 22nd March I88G withont 
any decision aa to whether or not Sitaram Singh was the son of 
Anar Eoor, on the groand' that Baijnath Singh and Sheosaraia 
Singh, who were equally interested in Mahipat’s estate (supposing 
Anar Koer to have left no son) should have been made parties.

On the 31st May 1888 those appellants purchased their 
interest for Es. 1,200, and instituted this suit on the 17th July 
following. Meantime, in a way not explained, Sitarain’s name, 
had been placed on the record of the suit decided in favour of 
Anar Koer on tho 26th January J88d-j and liberty to hmi to 
execute was granted. He, however, did not, and whether or not he 
had title by being tho son of Anar Koer remained in dispute. 
The Subordinate J udge deoidod the issue in favour of the plaintiffa * 
on the 7th February 18D0. He disbslieved tho evidence for the* 
defendants considering it to have been.&hown that Anar Koer had 
passed the age of child-heaving at the date of Sitaram’s birth.

On appeal a Divisional Bonch of the High Court (FE'i’H®A®, 
C.J., andBEVBEMY, J .)  wore of opinion that the conclusion ai'rivod
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at by tlie Snbordliiato'Judge, taking iilto con'jMoi-atlon all the facts 1807 

a n d  theliistory of tlie litigatiou between tlio parlies, could aot SnEOSAeAK ' 
bo snstidned. Oonsequently, upon the merits of the case and upon 
the facts, they doci-eod the appeal and dismissad tlie suit. Sitarak

Tliey referred to tlie former suit between the parties decided 
on iho 22nd March 1886, and the following is tliat part of tho 
judgment in wliicb their reasons are given :—

“ The record and th e  ju d g m e n t and  th e  o th e r procoedings-w ere 'beforo Iho- 
Court when i t  tried  th is  su it ; and  w hen  tlie  appeal w as a rg u ed  beforo  us 

the wholo o f  th a  paper-book in  th a t  case w as re fe rred  to  on b o th  sides. W e  

have come to th e  coBolusioQ th a t  i t  is necessary , in tlia ia te raa ta  o f  ju s tia e , 

tliat wo should see tho w hole  o f Hio papei--book, iind aa i t  h as  been  re f s r ra d  to, 

we SOB no renson w h y  w e shou ld  nu t deal w ith  i t  as  p a r t  o f  the record , and  

!i3 being  b efo re  us, inasnu ioh  iis i t  i s  oloav th a t  ev e ry th in g  in  i t  could 

b a rs  been raado evidenoo i f  th e  n ecessa iy  proceedings had  b een  tflketi.

“ TlisB, w ith  reference to  th a  p reaan t appeal, wa have gono th ro u g h  the  

judgm ent, an d  w a hava goue th ro u g h  th e  evidetioa in  th is  oaso v e ry  care

fully, and i f  tho oral ev idenoo tak en  th e re  had  stood  alone, i t  appears  to us 
that i t  would have been Yory difficult f o r  u s to in terfeva w ith  th o  dooiBion, 

bacanse th o  reaBoning o f  th o  S n b o rd in a te  J u d g e  upon tlia  ev idence, as it 

fippoured tliore, appears to  be qu ite  sound , an d  the  reasons g iro n  fo r  th e  oon- 

clusioii lie cam a to tlin t A n a r K oor, a t  th e  lim e w han  thiff person S ita ram  w as 

said to have baon bora, w as a  wom iin oi; euoh a n  age as to  be p a s t  th e  ago 

o£ child-bearing , a p p ea r to be w ell fo u n d e d .

“ T hen oomes the  question  bow  the  p rgceed ings  in  th e  fo rm e r su it fo r  tho  
same re lief bear upon th is  su it. I t  m u s t be b o rn e  in m ind  th a t  th a t  su it wai5- 

brought in the m iddle o f  tho  y ea r 1885. T ho p resen t su it w as b ro u g h t in  

tlia m iddle o f  tho y e a r  1S88. A n ar K oer d ied  m th o -y a ii i '1884, and  tho  

consequence o f th a t  is  th a t  th e  firs t su it wa8 b ro u g h t nlnioafc im m e d ia te ly  
after th e  dea th  o f the  w om an, w h e n  all th e  fao te  connected  w ith  lie t w ou ld  

be much m ore easy  o f  p ro o f  th a n  th re e  y ears  l a t e r ; an d  in  reading, those  two- 

rooordg, the  th in g  w hich s trik es  one m o s t s trong ly  is , not' o n ly  th a t  in tlio 
second case a to ta lly  d iffe ren t act oi! w itnesses is called  to  support tlie  p ia in - 

iiflrs’ oas6 from  w h a t w as called  to  su p p o rt i t  in  tho first case, bu t th e  oaso 
ia rested  on a  to ta lly  d iffe ren t g ro u n d . In  tha  first case, w h ich  \^as b ro u g h t 

tt year a fte r tho death  o f  A n ar K oet, a  num ber o f  w itnosaes w ere ealled  w ho 

state tha t th is  person w as n o t th e  sOu o f A n a r K oer ; th e y  s ta te  th a t  a t  tho  

tim e o f her death  ,sho lo f t  no son su rv iv in g  ha r, th o u g h  tbey  say  s h e l w d a  

num ber o f children, an d  ona o f th a  w itnesses, called on behalf of th e  p la in 

tiffs, says tlu it she h a d  a  ch ild  fou rteen  years  befo re  h e r  d eath , w h ich  w ould  

be alm ost p rac tically  in co n siste n t w ith  th e  case relied upo n  now  by  th e  p lo in- 

lifEs, th a t a t tho lim e o f  her dea th  A nar K oer wiiB 62 o r 63 y ears  old.

T lia t w as  the  ev idence  w hich  w as produced’ in  the firs t su it. T ho evidence.

Was- Muiply th a t  she d iod oliiMless, an d  upon th a t  evidence th e  S uboidinatu
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J u J g a  oarae to  t!io conclusion th a t  lio could n o t a c t upon i t ; and  he, tbinldng 
th a tju p o u  tlie  w hole, tliia parson S ita ram  h ad  b een  p roved  to be  th e  oliild of 

A nar K oer, carae to the oonolusioa th a t  th e  s u it  m u s t be dism issed, and the 

a n it was diem iss«d ; and re a d isg  th e  ev idence in  th a t  case, w e hnvo come to 

th e  conclusion th a t  i f  th a t  case h a d  stood  a lone , and  th e  pk in tilE s’ case had 
C0TD8 bafore  ua on appeal, i t  w ould  h av e  beoa inipcsaib le foi' ua to iriterfare 

in  th a t  case or reverse th a t ju d g m en t. A n d  th e  sam e issue  w as tried here, 
w hich wag tried  b y  th e  tw o  S ubordinate  Ju d g es , one o f w liom  oama to 

oiie coHcliisloD and another to  ano thor conclusion , and p rao tioally  we have to 

say  w liich o f tlieao tw o, ia  th is  s ta te  o f  th in g s , is r ig h t. W e th ink  that, 

h ay in g  reg a rd  to  the  fa c t th a t  th is w as in f a c t  a second tria l,  and a second 

tria l a f te r  an  enciuivy ^vhich b a d  d isclosed to  th e  p la in tiffs  esaeU y w hat the 

dcCendant’s case w as, before a decree can  ba m ade  in  f a v o r  o f the plaintiffs 

iu  a su it o f  th is  kind, u v e ry  d iJieren t k ind  o f  case m u s t bo m ade out, and 

avidenoe o f a  v e ry  d ifie ren t k ind  m ust be g iv en  fro m  th a t  w hich has been 

g iven  bero.

B u t, in add ition  to ,th a t , wo find he re  th o  fa c t ,  w h ich  I  m entioned just 

now , th a t  no t only aro a d iffe ren t s e t o f  w itn esses  called b y  the  plaintiffs 
in  the  second case from  th a t  w h ich  th e y  called  in  th e  first, b a t  they  mako 
a  to ta lly  d iJieren t case now fro m  w h a t t l .e y  mad® then . T h e y  re s t the present 

case on tlie a llegation  th a t  a t  th e  tim e  thitj b o y  is said to  have been born 
th is  wom an w as eo very  old as to have  been p a s t th e  a g a  o f  ehild-beiuing, 

no such  case having  been m ado b y  them  a t th e  flrst tria l. ”

They added :—
“ C ertain po in ts  w ere  ta k e n  hevo w ith  ro farccoe to  tho  m atte r being 

res ju d ica ta . In  tho view  th a t  wo tak e  o f  it, wq do no t th ink  i t  
necessary  fo r  ua to  decide th a t  tjiieation, and  I  th in k  it b e tte r tha t wa 

should be understood as n o t oxpressing  an y  opinion iipon th e  po in t oaa w ay 
or th e  o th e r,”

As to costs, the order Below went with tlie rest of the dccree ; 
but on this appeal no order was mado as to costs.

Oa the appeal of tlio plaintiffs—

Mr. J , D, Mayne for tho appollants argued that even if the 
record of the suit dcoided on the 22ud March 1886 had been 
properly referred to in order to compare the judgment of 
t h e  Subordinate Judge ia tho present suit with the judgment 
of that former date no such T a ria n c e a  were to be fomid, 
no sucli differences in the casea  put forward appeared, 
and no such iaferences arose from comparison of the evidence,, 
as the judgment now appealed from suggested. The case 
made by the appcllaals was the same in both eases, the



evidence in tlie latlof iudicatiug mors completely why Sitarain
Singh was shown not to be tlie son of Anar Koer, m .,  bocanse shbosaoa^
jiga -vTflS too advanced for her to have borne a son, who would at Swaa
the date of the heariug be so young as he was. The cases set
up were ideBtieal oa both occasioas ; and if ou the first, the Sinsh.
appellants did not go into evidence as to her age, it was beeanse
the boy had not boea seen by tbsm, aad was Hot in Court.
Afterwards they made this their principal proof of what had been 
o n  both occasions alleged. The High Court had only toiiohed on. 
the question whether the defence of res judicata was mahitainable, 
without deoidiog it. I t  should have decided that there was uo 
Ksjndicata,

In effect the High Conrt in the judgment of 22nd March 
1886 had affirmed a state of things oil which the issue, sOn 
or 110 son of Anar Koer, could not ba decidod on the slate of 
thiilgs before the Court, viz,, owing to the want of the necessary 
parlies to the suit. Therefore the question in issixo was not only 
left andeoided, so that it was not heard and determined, but the 
judgment was that it could not be heard oi' determined, llo^ 
fereiice was made to Kali Krishna Tagore v. The Secretary of 
State for India (1). The decree in. favour of thi,9 one, or that, of 
the parties, did not constitute res judicata which to be a bar 
must be a matter finally heard and dets cmiued. The evidence 
supported the appellants’ case.

Mr. C. W. Aratlioon, for the respondent, contGflded that tha 
present suit was barred by the deoison in the former one. As 
matters stood, the deoroe of the Subordinate Judge, dated 30th 
November 1875, was on the record of this present suit, unaltered and 
unreversed. On this he relied as a final adjudication, and 
argued that it could not be got r id  of by a judgment in 
reference to it in the present suit. Tha merits were with tho 
respondent.

Counsel for the appellant was not called npon to reply.
Afterwards on the Gth March 1897 the-ic Lordships’ judg

ment was delivered by

L ord Maonaghteh,—The (luestion in this appeal is whether 
the infant respondent Sitaram Singh is or is not the son of one 
Auar Koer who died in Noveniber or Decembei’ 1884.

(1} I .L ,E ., leCalc., 17S,

VOL. XXIV.] CALCUTTA SERIES, 621



1897

HrrEosAO-Aii
SiNGU

V.
Sn'ARAM
Bison.

622

Upon tlie answer to this queston the tiHe of the appellants 
to a moiety of certaiu sliixres in motiza Nadaiira depeuds.

Anar Koer was tlie -\Tife of Adit Singh, the guardian on Oie 
record, and alleged father of Sitaram, and she "was the only child 
aud heiress of Mahipat Singh,

' Maliipat Singh and a cousin of his, one Jawahir Singh, had 
pTirchasod the shares in q^uestioii on their joint account and had 
registered them in their joint names. Mahipat, who sm'vived 
Jaw ahiv , died in Atigust 1882. On his death the pjaintifff!, 
who were sons of Jawahir, applied for registration on the gromid 
that tixe family was joint, and that the succession belonged (q 
them. The Deputy Collector on a summary application decided 
in their favour. Anar Koer then brought a regular suit to 
recover her father’s moiety. In that suit it was held that the 
family was not joint, and this decision was confirmecl on appeal. 
But the registration in the Collector’s books was not altered; 
and possession of the -wholQ property has remained with tlio 
plaintiffs ever since.

In the present suit, which was commenced in 1888, the 
plaintiffs asked to have it declared that Sitaram was not tho son 
of Anar Koer or the grandson by the daughter of Mahipat, and 
th.at Anar Koer didnoi: leave any child behind. The Snhordinate 
Judge of Grya mads a declaration to that offect. The High Court 
( P e t h b b a m , O.J., and B b v d b i ,T!1t , J.) reversed this decision and 
dismissed tho suit. From that reversal the present appeal is 
brought.

There had been a previous litigation begun in 1885 hetwcon 
the same parties in which the very same issue was raised. The 
Additional Subordinate Judge of Gya, by whom the case was 
tried, a different person from the Subordinate Judge in the 
present suit, attached little or no weight to the oral evidenoo 
on the part of the plaintiffs. Holding that the burden of proof 
lay oa the plaintiffs and that they had not dischargod i t  he 
dismissed the suit. On appeal the learned Judges of the High 
Court (Mitteu and Agnew, J J .)  affirmad the decree,. They did 
not, however, deal with the real question at issue between the. 
parties. They held that the sijit could not bo inaintained, in tiq 
absense of certain persons in tho same interest as the plaintiffs.
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And apart from that objeotioii they 'sveve of opinion that tiTiclGr 18Q7 
t!io pai'tionlar oireumshinces of the suit bofora thorn tlie Court SjiEoaActAn 
oiiglii not, in the exercise of its discretion, to make a declaratory 
decree. Whether the view of tho learaod Judges on these points Sn’AnAir
was right or wrong the judgment proceeds expressly on tho 
footing that it was “ not necessary to come to a decision ” on 
the question of Sitaram’s parentage. And so the appeal was 
dismissed.

The plaintiffs then bought up the interests of tho persons not 
represented in tho first suit and commenced fresh proceedings.

' I t  was objected that tho plaiiitifis were precluded from bring
ing a second suit hy tho decision in the suit of 1885. In  a pre
liminary judgment tho Subordinate Judge disposed of that 
point \yithont any hesitation. On the 7th of February 1890 
he delivered judgment on the main question. He carefully 

jeviewed the evidence and all tho circumstances of the case. Ho 
was not so much impressed by the oral testimony on the part 
of tha plaintiffs as ha was by the -way in which the defendant’s 
case had been conducted and by the absence of evidence which, 
if the defence were an honest one, would, he thought, oortaluly 
bave been forthcoming. He hold that the plaintiffs had made 
oni “ a sufficient frimd fade case,” and that the defendant had 
altogether failed to meet it.

I t is not necessary for their Lordships to do more than 
express their conourrenee with the Subordinate Judgo in hia 
view of the question as it was presented to him, because to that 
extent the learned Judges of the Pligh Oourt adopt the j'eason- 
lug and eonolnsion of the Oourt below.

“ We have ” they say, “ gone through tho evidence in this 
case very carefully, and if the oral evidence talcen there ” (that is 
in the Subordinate Court) “ had stood alone, it appears to us that 
it would have boon very difficult for us to interfere with th» 
decision, because the reasoning of the Subordinate Judgo 
upon tha evidence as it appeared there appears to be quite sound, 
and tha reasons given for the conclusion he came to that Anar 
Koer, at the time when this person Sitaram was said to have 
been born, was a woman of such an ago as to be passed the age 
of child-bearing appear to be well founded.”
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J897 The way in wMcli t.lie leamod Judges of the Higla Conrfe 
~SHEOsTr^ disposed of a decision wliicli upon the evidence adduced at tlio

SiscH ti ia l they themselves thought well founded was- perhaps
SiTAHAM rather sranmary. I t  seems that at the trial the parties hiid 
SiBaH. jjj eyidence the judgment and the decree and such of the

depositions in the first suit as they considered material. But 
the learned Judges on appeal wore not satisfied with so meagre 
an instalment of past bistory. They held it “ necessary in the 
interests of justice” that they should see the whole of the paper- 
book in the suit of 1885 and deal with it as part of the record 
before them. Reading the two records they found that the 
witnesses on the part of the plaintiffs la  the two snits were not 
the same, and they assumed rather hastily that the plaintiffs wore 
nialdng “ a totally different case ” from that which they had made 
originally. Taking the evidence in the iirsfc suit by itself they 
pronounced an opinion that if that suit had come before them on 
appeal it would have been impossible for them to have reversed" 
the judgment of the Subordinate Judge who had dismissed the 
plaintiffs’ suit “ thinking,” they said, “ that upon the whole this 
person Sitaram had been proved to be the child of Anar Koer.” 
The same issue, they added, had been tried by two Subordinate 
Judges ; the question was which of the two was right. Under
the circumstances they preferred the earlier decision—a decision
nearer the time of Anar Koer’s death—to the result of a second 
trial after an inquiry which had, they thought, “ disclosed to the 
plaintiffs exactly what the defendant’s ca,so was.”

Their Lordships cannot think this mode of dealing with 
the matter at all satisfactory. The reason why the plaintiffs 
called a different set of witnesses on the second trial is per
haps not far to seek. In the first case the Subordinate 
Judge had put aside the evidence of the plaintiffs’ witnesses on 
the ground that they were all either biased by relationship iu 
favour of the plaintiffs or projadiced against Adit Singh by 
former disputes. The plaintiffs can hardly be blamed for not 
choosing to rely a second time upon witnesses tims discredited. 
Nor is it correct to say that in the second suit the plaintiffs setup 
“ a totally different case.” In both suits their case was the same. 
They averred that Anar Koer died without issue. But when the 
time of Sitaram’s birth was fixed the question was brought within

C2J, THE LN-DIAN LAW REPOETS. [VOL, XSIV.



a iiai’i'ower compass. I t  was enongii for flie plaintiffs tlieii to 1897
prove if they could that afc that time Anar Koer was past child- 33^03,^^^^ 
bearing. The case they made origiually was established beyond Sihsh
f|nestioii if they could shew that at the time wheu tlie alleged SrJiiAM
offspriug of A.uar Koau was bom it was impossible for Anar Simii.
Koer in the course of nature to become a mother.

I t  is quite true that on the first trial the plaintiffs did not make 
it part of their oase that Auar Koer was past child-bearing ia  the 
latter years of her life. Apparently they had no reason to antici
pate that so recent a date would be fixed for the birth of the riyal 
lioir who has never yet been produced in Court. They seem to 
have expected an older claimant. When the defence was opened 
and Adit Singh, who was the first witness for the defendant, pledged 
himself to the date of Sitaram’s birth, the importance of the ques
tion became apparent, and thenceforth every witness for the 
'defcndaot who did not state on examination-ia-chief that he was 
ignorant of Anar Koer’s age was cross-examined closely on the 
subject. No one, however, could tell how old Anar Koer was at 
her marriage, or how old she was at Mahipat’s death. One and 
all they professed to know nothing whatever about her age. More- 
ovor, it is to be observed, that two of the plaintifis’ witnesses on 
cross-examination stated that Anar Koer had rcacbed an age 
which makes child-boariug impossible, or at least very improbable.
One said she was 55 at the date of Mahipai’s death. Another 
who gave his age as 48 said she was older than he was. So that 
the first statement as to Auar Koer’s age oame from the 
camp of the plaintiffs before the exact position of the defendant 
was declared. And if on the first enquii'y the- plaintiffs gained 
information useful to them by having the , date of Sitaram’s birth 
fixed, the defendant’s advisers were made aware of the case they 
would have to meet in the event of a second trial. And it was 
an easy ease for them to meet if their story was true. However, 
instead of producing evidence as to Anar Koer’s age at Mahipat’s 
death, or as to the birth of a child of her womb, Adit Singh 
contented himself with the repetition of his former evidence and 
the allegation that Anar Koer was only his second wife. He had 
been married before he said to a woman with whom he had lived ia 
wedlock for more than twenty years and he married Auar Koer after
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]897 lior (Icfttli. So mucTa ho roraembeved and sworo to positively, Btit 
'imioMtfAir romemLer iiofhing m ore aboafc tli3 first wifa. H e (-oulil

SiNOii not even rooall her name, and  tlie S uborJiuato  Judge, wlio saw 

SiTAMM uuder oross-examinafcion, came to the conclusion that that 
SiHSii. pa r̂i; of his story, a t any ra te , was a fiction.

I t  may perhaps hs doubted whether the learned Judges of 
the High Court were right in assutning on the mere perusal of 
the evidence in the first suit to decide a case which was not before 
them and on which they could not have heard any argument. 
However that may be, it is obvious that by the couraa whicli they 
took they gave the effect of a judgment conclusive between the 
parties to a decision which was superseded on appeal, and which 
in the opinion of the only tribunal competent to rehear the caso 
ought never to have been pronounced. Indeed, unless the 
matter of the decision of the Subordinate Judge in the first suit 
be treated as ves JiuUeata, i't can have little or no bearing on the, 
question at issue. Granted that the first decision of the lower 
Court was right it by no means follows that the second must bo 
wrong.

I t  was argued or contended with much persistence before 
their Lordships that the decision in the first suit might support 
a plea of rss judicata. That contention did not commend itself 
to their Lordships. I t  met with rather more favour in the High 
Court, though it did not quite find acceptance there. The learned 
Judge who delivered the judgment of the Court expressed himself 
as follows:-—

“ Certain points were taken here with roference to this matter 
being w  judicata. In the view we take of it we do not think 
it necessary for us to decide that question, and I  think it better 
that we should be understood as not expressing any opinion upon 
the point one way or another.”

Their Lordships are unable to understand what advantage 
there can be in treating such a point as open to argument, and thus 
throwing doubt upon the meaning of an enactment which in this 
part of it at least seems to bo expressed in tolerably clear lan
guage, To support a plea of res judicata it is not enough that tha 
parties are the same and that the same matter is in issue. The 
matter must have been “ heard and; finally decided.” If there
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had been no appeal in the first suit the decision of the Subordinate 
Judrfo would no doiibt have given rise to the plea. But th e ' 
appeal destroyed the finality of the decision. The judgment of 
tho lower Court was supei'sodod by the judgmont of the Oourt 
of Appeal. And the only thing finally decided by i.he Oourt of 
Appeal was that in a suit constituted as the suit of 1885 was ao 
decision, ought to have be.cn pronounced ,on the merits.

Before their Lordships certain judgments in proceedings in 
execution were appealed to as sufficient to raise or eke out the plea 
o[ res judicata. But in each case on turning to the judgment it 
appears that the Conrt ospressly guarded itself against being 
supposed to decide the question of Sitaram’s parentage.

Their Lordships agree with the High Oonrt in thinking that 
the Subordinate Judge came to a right conclusion upon the 
evidence and the circumstances of the case before him. They do 
not, however, think that there vpas anything in the evidence in the 
first suit or in the judgment of the Additional Subordinate Judge 
or in what the learned Judges term “ the history of the case ” to 
gnggest any doubt as to the propriety of thg decision 'which they 
overruled.

Their Lordships will therefore humbly advise H er Majesty 
that the decision of the High Oourt should be reversed, and tho 
appeal fi'om the decision of Subordinato Judge of Gya dismissed 
with costs. The respondent will pay the costs of this appeal

Solicitors for the appellants : Messrs. T. Jj. Wikoiz ^  Co,

Solicitor for the respondent: Mr. H. G. Dallimore. 
c. B. Appeal allowed.
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MARY TOG OOMPAHY CPuihtipfs) v. BRITISH INDIA 8TEA.M 
NAVIGATION COMPANY (DEFJjHBAOTfS,)

[On appeal from a Court of Admiralty held by the Keoorder 
of Eangoon.]

Collision—Damage hy a Aip under m y  colliding with another at anchor—̂ 
Burden of jusiifijing duty of (hip at anchor.

Where a sMp under way, oomos into collision with another nt anchor in a, 
proper place, and showing, at night, an anchor light, it ia ohvious that the 
burden o£ jnatifying ia hea,vily cast on the ship uudgr way. At the sama

P. C. « 
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