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the case of Rajkishen Mookerjee v. Radhamadhuy Holdar ). 1897
That case therefore is quite distinguishable from the present. SRITART

Tor the foregoing reasons we think the Court of Appeal below Bufmm

, ; ‘ : o R
wag wrong in bolding tha.t the suib was barred as 9esqudwata. CIESNIS?A
The judgment appealed against mush therefore be set aside, and T4y
ihie caso remanded to tbe lower Appellate Court tobe tried on BAHADOOR.

the merits. Costs will abide the resulb,

g, Or G Appeal allowed ; case remanded.

FULL BENCH,

Bufore Sir Prancis William Macloan, Kuight, Chisf Justics, Mr. Justice
Macphevson, Mr. Justice Trevelyan, Mr. Justice Beverley and Mr,
“ Justice Banerjec. .
TRMADRI NATH KHAN, ny Bis MoTHER AND GUARDIAN JAGADISWARL 1897
Drpi, AND ANOTEER (Durexpants Nos, 9 awp 10) o, RAMANI Hareh 12,
KANTA BOY (PrAmntirr) AND ormues (REMAINING
DerewpanTs.)®
Paytition—Right to partition—Partition between zemindar and putnidars —

Partition between parties, one of whom owms inlerest subordinate to the
other,

The plaintiff was proprictor of an entire estate pnying an annual revenue
to Government of Hs. 2,444, In 1854 his father gave o puini lense of an
undivided six annas share of the estate to the defendants’ pradecessors in
title, The plaintiffs alleged that the land being held ¢jmeli, although-he
and the defendants collected separatsly from the tenants their-—" A e
shares of the rent, difficulty and inconvenience had arisen in the mri,d' ) K’
of the property, and he therofore sued to have his ten annas shik shajtha
land divided by metes and bounds from the six annes share of thepududars,
the land of the entire estate remaining liable as before for the entirs amount
of the Government revenus payable in respect of it,

Held, by the Full Beach that the plaintiff was eatitled to a decres for
partition, ‘

Tms case was referred to a Full Bench by MAcPEERSON and
JENEINS, JJ,, on the 8th September 1896, with the following
opinion s— ‘

# Fyll Bench 1eference in appeal from Original Decree No, 234 of 1894,
against the decree of Babu Nil Madhub Das, Rei Behadur, Subordinate
Judge of Rungpur, dated the 17th of July 1894,

(1) 21 W. R, 349,
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1897 “The facts of this case are short and simple. The plaintig
“Hemana: s the proprietor of an entive estate paying an annual revens t,
I\A’lﬂ Ema¥ Government of Rs, 2,444-2-4, Iu 1854 his father gave g

Rmam putni lense of an undivided 6 annas shave of the estate to the
KaNta BoY. defendants’ predecessors in title, The plaintiff alleges thit the

land being held ijmali, although he and the defendants egliget
separately from the tenants their respective shares of the rent,
difficulty and inconvenience has arisen in the management of
the property, and he brings this suit to have his 10 annas share
of the land divided by metes and bounds from the 6 annas of the
putnidars, the land of the entire estate remaining liable as hefore
for the enlire amount of the Government revenues payable in
respect of it.

@ Pyo only of the nine defendants who are the owners of the
putni mehal opposed the elaim for partition, and the Subordinate
Judge has'made a decres for the division of the land compi'ised
in the estate into two portions of 10 annas and 6 annas, the
former to be allotted to the plaintiff and the latter to the defond.
ants as the land of their putni mehal. Against this decree the
ninth defendant, who was one of the objecting dcfendants in the
lower Court, alone appeals, and the sole ground taken, or at least
argued, before us is that, as the interests of the parties are not
the same, the plaintiff being zemindar and the defendants putnidars,
and a8 sneh the owners of an interest subordinate to the zemmdar,
tlge ‘snit for partition is not maintainable, It is said that the
“*-the partition is to alter the condition of the tenants

s ¥ Wistance of tho landlord by converting them from tenants of
rOSEd wided portion of the entire estate into tenants of spemﬁc
land in that estate and that this cannot be allowed. This may be
the effect of the partition ; but the answer is that the defendants
predecessors, by taking a putni lease of an undivided 6 anmas
share, took it subject to all the incidents attaching to such- an
interest in property, and that the defendants as their suceessors
aré bound by the same incidents, though one of them be. bhe

liability to partition.

“The suit cannot be regarded as a suit by a landlord dgéingb
his tenant to elter in any way the nature of the tenancy, "The -
plaintiff is certainly the landlord of the defendants as regards
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the 6 annas shave held by them in puini vight, but he is also the:  1897.
owner in zemindari right and ag such in possession of the 10 annas THepaoai
gharo, and it is in the labter character that he brings this suit. Narg Kuaw:
There being no stipulation in the pulni lease against partition, and (RAMANI
no implied contract nt to.partition, the putna grant of the undivided “4N4 Bo¥.
6 annas share did not alter or affect his right or position as pro-
prietor of the remaining 10 annas share. He was left in full and
uncontrolled possession of all his rights as such proprietor, and
was free to deal with the share in any way he pleased. Supposing-
he sold it as distinct from the 8 annas shara over which the pzetnz"
right extended, the purchaser would as against him be entitled
as of right to a partition of-the zemindari interest, and he would
have the same right against the purchaser. By the partition
the putmidari vight would be limited to the land allotted to the
6 annas sharer, and in that way a partition of it would he eftected.
So also if he gave & putni lease of the remaining 10 annas share; .
the putnidars holding 7imali with the putnidars of the 6 annas
share would, we consider, be entitled to partition, There is no-
thing to prevent the plaintiff from doing what a person
deviving title solely from him could do, and it does not seem
to make any difference that he. occupies the double character
of lessor of the share given in putni and proprietor in zemin
dari right of the remaining shave, or, that he and mot the
putnidar is the person asking for partition. The case must, we
think, be deals with on the same footing and governed by the
same principles as if the grantor of the puénihad been a co-
sharer of tho plaintiff and all necessary parties were joined.

% The parties ave in ijmali or joint possession in different shares
of the entive property which it is sought to partition, and that
property is the whole of the estate of the defendants. The latter
ciroumstance distingnishes the case from the case of Parbati
Clurn Deb v. dinuddeen (1) and also in one respeot from the onse

of Mokunda Lal Pal Chowdhry v. Lehuraus (2), as there is no
‘ dlﬁerence between a lease of a share of a particular piece of land
forming part of an entire esfiate, and a lense of a shave of cerfain
mouzahs forming paxt of an entire estate. '

“There is unity of possession hut not of interest, and the parties
are in ‘fact ag regards the 6 annas share and the 10 annas share

(1)1, L. B., 7-Cale,, 577, (2) L L. R, 20 Calc., 379.
39
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tenants in common. 1t issaid that there is no real difference i

—
Hemaon:  the interest, as, there heing no reversion in favour of the zemindar,
Nats KHAN the puini grant confors an absolute estate terminable only on the

%
RaAMANI

Kanea Rov, 3¢

sale of the parent estate for arrears of revenue due in respect of
But, however that may be, there is no donbt that the Zemin.
dari interest and the putnidari interest ave not the same,

“The only question then is, whether in this country to entitls
a person to partition, there must beunity of interest as well as of
possession in the property to be partitioned, 1t was so held in the
ocase of Mokunda Lal Pal Chowdhry v. Lehuraus (1) reforred
to above, and this is the only case in point to which we have been
veferred. It has been held otherwise in England as the cases there
cited show, The fucts in Mokunda Lal’s case were very compli-
cated, and there were many difficulties in the way of a partition,
It was the converse case to this, asthe persons claiming parti-
tion were the permanent talukdars of a shale of a portion of the
land com prised in the entire estate, the defondants being the
putnidars and zemindars of the estate. The claim might have
been and probably was rejected partly on the ground that a parti-
tion conld not be enforced of a part of the estate held by the
defendants as in the case of Parbati Ohurn Deb v. Ainuddeen
(2), but the substantial ground of the decision undoubtedly was
that the interest being difforent there could be no partition.
The lenened Judges held that joint possession alone is not a suffi
gient basis for a claim to partition, and say ¢in order that persons
may be co-parceners and so have a right to partition, it seemsto
us that not only must they be in joint possession of the property,
but that that joint possession must be founded on the same fitle,’
by whieh we understand atitle of the same desoription, if not
exach nnity of inferest, They then goon to apply that -privciple
to the facts of the case, and hold that for that 'md other reasons
the suit must fail,

“Woera it not for that decision we should have bean dlsposed
to.dismigs this appeal and allow the decreo for partition to stand.
‘We cannot, we consider, do this without acring conirary to it

“If the putnidars had been the persons asking for partition,
we  think, on principle, they would have been entitled to it, For

(1) 1L, B., 20 Calo., 379, (2) I L. B, 7 Cale,, 577,
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the reasons already given we think the case canunot e regarded 1897

as nease by a landlord against a tenanbt or a tenant against a Egyiner
Jandlord to alter the nature of the tennucy, and the putnidars Nard Kuan
would certainly have no other means of relief from a state of Rijam
things which might be most injurious to all parties. If the putni- Kaxra Rov.
dars are entitled to a parbition, the zemindars are, we think,

equally so entitled.

 We must therefore refer to a Full Bench tho question whether,
on the facts ag stated, there can be a deeree for partition,”

Babu Harendra Navain Mitier for the appellants,

Mr, Woodroffeand Babu Tarak Nath Palit for the vespondents.

The arguments sufficiently appear from the judgment of
BANERIEE, d.

The following cases were cited in argument : Parbati Churn

Deb v, Adinuddeen (1), Mokunda Lal Pal Chowdhry v. Lehuraus
(2), Shama Sundari Debi v, Javdine, Skinner ¢ Co. (3), Gour
Ohurn Soor v. Jugobundmoo Sen (4), Ridai Nath Sandyal v. Iswar
Clandra Saka (5), Ajoodhya Persed v, Collesior of Dhurbuaga
(6), Heaton v, Deavden (7), Baring v. Nash (8), Hobson v.
Sherwood (9), Gibbs v. Haydon (10), Sinclair v. James (L1),
Kasumunnissa v, Nil Ratan Bose (12), Padmamani Dasi ve
Jagadamba Dasi (13), Muhammad Baksh vo Mana (14), Sundar
v. Parbati (15), Debi Singh v, Sheo Lall Singh (16), Waghela
Rajsangji v. Masludin (17).

The following opinions were delivered by the Full Bench
(Maoumax, C.J., and MAoraursow, TRevELYAN, Brvesrmy and
Baneryes, JJ.)

Banesseg, J~—The facts of this case, as set oub 111 the
referring order, are shortly these :—

(1) L L. B, 7 Cale,, 577, (2) 1. L, B., 20 Calc,, 379,

) B. L. B., Ap. 120 12 W. R., 160. (4) 22 W. B,, 437. ‘

(5)4B.L. R.,, Ap. 57 note. (6; L. L. B., 9 Uale, 419,
(1) 16 Beuv. 147. )1 V. & B, Bil,

(9) 4 Beav, 184, (10} 30 V. Ry, (Eing.) 726.

(11) L. R., (1894), 3 Ch., 554. (12} L. L. R.,8 Cale., 79,

{13) 6 BL. R, 134. (14) 1. L. R, 18 All, 834,

(16) I. Lo R, 12 AlL 51 ; L. B., 16 1. A,, 186.
(16) L L. R., 16 Calé, 203,
(7) L L. B, 11 Bom, 551; L. B, 141 A, 8.
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“The plaintiff is the proprietor of an entire estats paying

Humspnt revenue to Government. In 1854 bhis father pave a putni leasa
Nate K8aY of an undivided 6 annas share of the estate to the defendants

KA
RAMANI

KANZAROY. held jimali, althongh he and the de{endanta collect separ.

predecessors in title, The plaintiff alleges that the land belna-
ately
from the tenants theit respective shares of the rent, difficnlty and
inconvenience has arisen in the management of tho property, and
he brings this suit to have his 10 annas share of the land divig-
od by metes and bounds from the 6 annas of the putnidars, the
land of the entire estafo remaining liable as before for the entivs
amount of the Government revenue payable in respect of it,”

The Court below having made a decree for partition, ona of
the defendants has appealed against it on the ground that there
can be no decree for partition in o suit by a zemindar against his
putnidars, and the question we ave asked to Jetermine is « whether
on the facts stated there can be a decree for partition.”

I am of opinion that the question ought to be answered in
the affirmative. Asa general rule, every joiut owner of pmpérky
should be held entitled to obtain partition, or in other words * to be
placed in a position to enjoy his own right separately and without
interruption or interference” by his co-sharer— see Shama Sundari
Debi v, Jurdine Skinner & Co. (1) and Story’s Bquity Jurispru-
dence, seetion 648, Itis against good sense, if not also againsh
good morals, a3 the Roman law viewed it, to compel joint owners
to hold a thing in commen, “since it could not fail to oceasion
“strife and disagreement among them.” But if partition has the
advantago of placing each co-sharer in a position to enjoy bis own
property without interference by others, it has the disadvantage
of subjecting him to expense, and of impairing more ov leis
the value of the joint property by dividing it inte comparatively
small parts ; aud where partition is sought by a co-owner whose

.interest in the property is limited in point of time, the question -

may arise, whether the temporary advantage to be securedto him
is sufficient to oubweigh the disadvantage of subjecting the: ofher
co-owners to expense and trouble which may in the end lead fo
10 permanent division, the successors of the applicant not being
bound by anything done at his instance, The general rulemust,

(1) 3 B, T B, Ap. 120 ; 12 W. R,, 160,



YoL. XX1V.] CALCUTTA SERIKS,

thorefore, be taken subject to many exceptions and qualifications,
dapendmo upon the nature of the thing owned jointly, the nature
of the interest of the parly claiming paviition, the nature of the
terms and conditions on which the d1ffexent joint owners hold their
respective intevests, and various other matters. Bub I do not see
any good and sufficient reason for thinking thab the present case
shonld form any exception to the rule, Ifis not suggested thab
the property sought to be divided in this case is either impartible,
or isfrom its natore such that the partition asked for will impair
the value of any of the shares info which it is to be divided. Nor
is it suggested that the applicant for partition has only a limitéd
interest, and thut a partition athis instance will not he of. any
permanent offect. The only grounds upon which the learned
Vakil for the appellants vests his contention that there ought not
to be any partition in this case are two, namely, first, that the
plaintiff is precluded from demanding any such partition against
the defendants by reason of his predecessor in title having granted
a putni of an undivided share of 6 annas to the predecessors of
the defendants 3 and, second, that there can be no partition between
parties who donot own co-ordinate interests, but one of whom
owns an interest subordinate to the other,

In support of the first ground, it is urged that the plaintiff’s
predecessor in title having granted a puini of an.undivided share
of 6 annas in the entire zemindari, to allow the plainiiff to enforee
partition and limit the putnito a specific portion of the zemindari
proportionate to tho 6 annas share, would be to allow him to alter
the terms of the putni lease, against the will of the lessees. A
contention somewhat similar to this was raised in Heafon v. Dearden
(1) on bobalf of the defendant whose predecessor in title had
agreed to grant a lease of an undivided molety of certain mines,
in a suit for specific performance of the agreement to lease and
for partition, and the contention was disallowed. And there is no
reason why a diffevent principleshould be followed in this case,
‘The puthi lease contains no covenant against partition, and -even if

_lt did, it s dmxbtful whether it would have been binding for all
time,

The contention on behalf of the appellants. proceeds on ti:e
(1) 16 Beav,, 147,
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agsumption that there canmot be any fair and just division of o
lands of the zemindari into two portions proportionate g the
shares of the parties, and that partition must resultin disadyap.

“tages to the puinidurs 3 but no reason has heen given to justify

such an assumption, and the Qourt cannot accept it as Primd fusle
well founded.

Moreover it was admitted by both sides in the course of the
argament that the plaintiff’s father, the grantor of the putni,

owned only au 6 annas share, and the remaining 10 anpgs

belonged to the plaintif’s grandmother ; and that the plaintiff has
inherited the 6 annas share from his father, and the 10 anngs
from his grandmother. That being so, the plaintiff as owner of
the 10 anuas shave is not bound by the terms of the putni lease,
and that lense eanin no way be a bar to his right to obtain o

separation of his 10 annas share, ‘
As to the second ground, the only reason that might be

“urged in its support is, that if partition can be enforced as

between co.owners whose interests are not co-ordinate in degree,
parties having permanent interests may be pub to frequent and
needless expense and trouble by having to wateh partition pro-
ceedings iustituted at the instance of co-owners with temporary
interest, such proceedings not leading to any division of the
property which can have a lasting effect. But in the present
case, no such reason can hold good : in the first place, because
the party who is asking for partition is the holder of the higher
of the two kinds of interest respoctively owned by the parties to
the suit, his interest being that of a zemindar, so that there can
be no apprehension of the division effected not having an endur-
ing effect ; and, in the second place, because the interest owned
by the party against whom partition is sought, though subordi-
nate to that of the plaintiff, is certainly not of a temporary and
qualified character such as would make it undesirable to haves
partition against him and to subject him to the trouble and e&}ié’p‘sé ‘

of a partition proceeding. He owns aputni which by the Lnw

(Regulation VIIT of 1819, preamble and section 8) is a permanent
fennre at a fixed rent, heritable and fransferable 3 and which i¥ me
of those interests which, to use the language of Pontifex, ., 1 -

Kasumunnissa v. Nil Ratan Bose (1) “arein fact substantial propries

(1)1. IJ.'B» 8 ‘O&k}., 79,
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torial interests, in the grant of which, as in this case, considerable
premiums are paid.” Of the Indian cases cited, the only one that has
any direct bearing upon this point is Mukunda Lal Pal Chowdhoy v.
Lehuraue (1), in which the learned Judges say: “ We are not
aware of any Indinn case in which a person holding a subordinate
interest in Jand has been held to have a right of partition as
ngainst the superior holder,” and they assign as one of the reasons
for holding that the suit for partition had heen rightly dismissed,

the fact thab the interest owned by the plaintiffs was subordinate

to that of the defendants. But thera wore other grounds on
which the decision in that case was based ; and for the reasons
given above T am unable to assent to the view, that s o genera]
proposition of law, there can be no partition as between parties,
the interest of one of whom is snbordinate to that of the others.
1 think the Court must in each case determine whether, having
vegard to the mature of the intorests owned by the parties aud
to all other eiroumstances negessary to be taken inlo consideration
the halanee of convenience is in favour of allowing partition, and
if it determines that question in the affirmative, the mere fack
of the parties owning interests which are not co-ordinate in degree,
onght not to be a bar to partition. This view is in accordance,
not only with the Knglish cases cited in the argument, namely
Baring v. Nash (2) and Heaton v. Degrden (3), which may be
referred to so far as they deal with general principles, but alse with
the rules of justice, equity and good consciencs, which our Courts
are directed to follow in cases not provided for by any definite rule.
of Jaw (see Act of X1T of 1887, section 87),

* For the foregoing reasons, I think that upon the facts stated
in the veferring order, a decree for partition can properly be
made, ‘

. Maonmaw, C. J.—1 have had the advantage of 1eadmg the
judgment of Mr. Justics Banerjee, and I concur in his conclusion.
I desire to add that my decision must he taken to apply ouly to
the particular facts of this particular case,

- MacrrmRson, J. —I agree with M, Justice Banerjee,
Trevervay, J. —1 concur with Mr. Justice Banerjec,

(DL R, 20 Calc,, 879, . @1V, and B, 551
(8) 16 Beav,, 147,
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1897 Beveerny, J. —The language used in the case of Mukundy
“Homon Lol Pal Chowdry v, Lehwraux (1) may not be strictly acomrate
Naru KaaN or very precise, but what was intended to be decided in that case

R,&Am was that mere unity of possession, or as I should prefer to term it
KANTA RO, pmope joink possession, is not enough o entitle the persons so i
possession to have the land partitioned by metes and bounds, The
right to a partition can only, in my opinion, exist as between
co-parceners holding similar inferests in the property. How
“ gimilar interests ™ should he defined it may not b easy to sy,
They should probably be permanent transferable interests, A
temporary leasé-holder of an undivided portion of an estate onghs
not, in my opinion, to be allowed to put kis lessor to the trouble
and expense of a partition, But, however that may be, the ques-
tion does not really arise in this case. Here it is practically the
zomindar of a 10 annas shave of the estate sesking partition as
against himself as the 6 annas zemindar and the putnidars who
hold that 6 annas share under him, I gan see no objection to o
partition in this case, and I would answer the question pus to us
aceordingly.
PR D,

APPELLATE CIVIL.
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Bafore v, Justice Macpherson and Mr. Justice dmeer AU,

1897 JOGENDRA NATH ROY BAHADUR (Pramwmrr) « J. . PRICE
April 6. (DerExpaNt.) ® -
Givil Progeduwre (ode (At XIV of 1888), seciion 484~ Suit againat publie

officer in respect of acts done by him in his oficial capacity—Notice -

of suib—8uit for damages against a public officer —-Treapass—-Jomdei
of causes of action~—Amendment of plaint. .

The plaintiff sued the defendant, n public officer, to rscover dumages foe
two distinet acts (viw, wrongful arrest and trespass) alleged to have been
illegally and maliciously done by the defendant on two differcnt occnaimié,“‘
and olaimed one lump sum 28 damages for both the acts; no pexmission fo"

w Appeal from Original decres No. 149 of 1898, against the deexeeoﬂ“

Bobu Chandra Kumar Roy, Officiating Snbordinate Judge of Rajshaliye, dated'
the 17th of February 1896, '

(1) I. L, B, 20 Oale,, 379,



