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indicated in his order ; but having regard to her rank and position
in Hindu society, and to the fact that she (as stated) never
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appeared in any Courk or other public place, we think that the CgMABEE

offer made by the Magistrate is not, in the cireumstances of the
case, quite adequate, We think that we might give the same
directions which were given Dy this Court in the case of [Din
Tarini Debi (1), If the Iady would take a house or a suite of
rooms not far from the Magistrate’s Court, and if she will pay
all the costs which the Magistrate shall deem reasonable and proper,
he will not enforce her altendancs in Courf, but examine her in
the place so appointed in the presence of the parties concerned,
and in the manner in which purdanaskin ladies are ordin-
arily examined. This will not entail any inconvenience or loss of
time upon the Court, but will at the saipe time remove the hard-
ship which the lady may be subjected to, if the order of the Mngis-
trate as it stands is enfoveed. 1f, however, she does not comply
with the conditions imposed, the order of the Magistraterwill stand.
In these terms the rule will be made absolute.
c. ®, 8, Rule made absolute.

APPELLATE CIVIL.

Before Siy Fyancis William Maclean, Knight, Chief Justice, and Mr. Justice
DBanerjee.
KALTI KRISHNA TAGORE (Pramxrrr) o. IZZATANNISSA KHATUN avp
ANOTDER (DEPENDANTS.)*

Second Appeal—Code of Oivil Procedure (Aet XIV of 1882), section 586—
Suil for compensation for use and oceupation of land valued ut less than
Rs, 500—Provingial Small Couse Courts det (IX of 1887), sections 15
and 23, Schedule 11, drticls 8.

A suit for compensation for money renlized by the defendants from
the actual oconpants of land, who were slated to be fhe plaintiff's tenants,
ia a suit of o nabure cognizable by the Bmall Couse Court ; therefore, no
gecond appeal liss to the High Court in such a suit valued abt less than
Hs. 500, notwithstonding that the plaint was returned by the Small

® Appeal from Appellate Decree Na. 83 of 1895, against the decree of
A. E Staley, Bsq., District Judge of Backergunge, dated the 26th of Septem-
ber 1894, veversing the deores of Babu Siti Kantha Mullick, Muosif of
Burisal, dated the 26t of April 1894.

()L L. B, 15 Cale, 775,
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1897  Cause’ Court to be filed inthe Civil Court under section 23 of the Py,
Katt vincial Small Couse Cownxts Act, on the ground that the suit involved 4
Kusmna  question of title,
Tacone Mohesh Maldo v. Piru (1), wad Muttuharuppan v. Sellan (2), vefered to,
Lzamanisss  TEIS appeal arose oub of an action for compensation for ugs
KBATUN.  gang ogoupation of land, The plaintiff, who was the propuietor of
sixteen annas of pergunnah Edilpore, brought twelve suits for rent
for the years 1292 to 1295, B. 8., against Kamal Khan and others,
in whése names different quantities of land were recorded in the
measurement paper prepared abthe time of the deara settlemont;
His allegation was that, within the said pergnnnah, there was o
lowla in the chur contiguous to mouzak Apupwr standing in
the names of Azgar Khan and others, which was held by the
defendants by virtue of auction purchase; that there wasa dearg
settlement with him by the Government in respect of the said
chur, but at the time of the said settlement the defendants did not
canse thelr howladars rights to be recorded ; that out of these afore-
sald twelve rent suits, four ware dacroed ex parte, but the remaining
eight woere dismissed, the tenants denying the title of the plain-
tiff, and alleging that the land in question was held by the defen~
donts in howls right ; that since the dismisgal of these suits the
defendants had realized and received the profits of the said land to a
considerable amount, and ag at the time of the settlement the
defendants did not cause their Aowladari right to be recorded,
they were not legally entitled to enjoy the profits thersof. Henge.
the present action for compensation was brought, The plaintiff
also elaimed road cessand public works cess. Tho suit was first
ingtituted in the Small Cause Court, but as in the written state-
ment the dofendants raised various questions of title the plaint
was returned to be filed in the Civil Court. The Munsif decreed,
the gsuif, but on appeal the learned District Judge reversed the
decision of the Munsif, holding that the defendants were in
possession of the disputed land as howladars, and that the plaintiﬂ"
was not entitled to any damages.
~ From this decision the plaintiff appealed to the High Court.

Babu Saroda Churn Mitter and Babu Amar Nath Bose for
the appellant.

Babu Bussunt Kumar Bose for the respondents.

(1) I L. R, 2 Cale., 470, (®) L L. R, 15 Mad, 98,
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Bahu Bussunt Kumar Boss for the respondents took a preli- 1897
minary objection to the hearing of the appeal on the ground that ™  Rapy
as the suit was oue of a nature cognizable by the Small Cause %‘;f;i}ﬂ
Court, and as it was valued at less than Rs, 500, no second appoal T
would lie to the High Court under section 586 of the Code of quﬁﬁs“
Civil Procedure. See Kun;o Belary Singh v. Madhub Chundra '
Ghose (1)

Babu Saroda Qhurn Mitter for the appellant contended that
section 586 of the Code of Civil Procedure did not apply, as the
plaint was returned by the Small Cause Court for presentation
to the Civil Cowrt under section 23 of the Provineial Small
Cause Courts Act. The object and effect of the provision in
gection 28 isto give jurisdiction fo ordinary Civil Court. See
Makamaya Dasye v. Nitya Hori Das Beivagi (2). Under section
18, explanation 2, of the Code of Civil Procedure, the decision on
the question of title is final. 1t is really a suit under article 11,
schedule LI of the Provincial Small Cause Courts Act, a suit
“for the determination or cnforcement of any other right to, or
interest in, immoveable property.” The effect of section 23 of the
Provinoial Small Cause Courts Act was to convert this suit, after
the plaint was returned, to one for defermination or enforcement
of any other vright to, ovinterest in, immoveable property. It
con also be said thab the suit is one for rent, as is contemplated in
article 8, schedule 1T of Act IX of 1887, The plaintiff does not
say that the defendant is o irespasser, but he asks for what he
realized from the plaintiff’s tenants, In thiscase the plaintiff has
asked for cesses also ; that being so the case is one not eognizable
by the Small Cause Court.

Babu Bussunt Kumar Bose in roply.~The mere fact that in a
suit cognizable by the Small Canse Court, a question of title fo im-
moveable property has been raised, does not take the case out of the
provisions of section 586 of the Code of Civil Procedure. Ses
Mokesh Mahto v, Piru (3). 1t has been held in the ense of
Muttukaruppan v. Sellan (4) that a suit of a nature cognizable by
a Small Cause Court does not cease to be so within the meaning
of the Civil Procadure (ode, scction 586, hecause the Cowrt in
which it was instituted as a small cause suit returned the plaint

(Y LL. R, 23 Oule., 884. (@) L L. B, 23 Calc, 425.
8) I L. By 2 Calo., 470, (4) 1. L. B, 16 Mad,, 98.1
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to be filed on the regular side under the Provincial Small (g
Courts Act, section 28. .

The following judgments were delivered by the High Cony
(Macrzay, 0., and BANRRIZE, J.) t—

Maornan, C.J.—1I think that this preliminary objoction st
prevail. In section 386 of the Code of Civil Procedurs i i
provided that no second appeal shallliein any suitof the natupe
cognizable in a Court of Small- Canses when the amount or valge
of the subject-matter of the original suit does not exqesd
Rs 500, If we turn to the Small Cause Courts Act (X
of 1887) we find this provision in sub-section 2 of section.
15 of the Act, “Subject to the esceptions specified in. that
schednle,” that is, the second schedule of the Act, “and to the
provisions of any enactment for the time being in foree, all suits
of 2 civil nature, of which the value does not exoced Rs. 500,
shall be cognizable by a Court of Small Causes.” 1 the matter
stood there, there could be no reasonable doubb that this was m
action cognizable by the Small Cause Court, and therefore within
the meaning of section 586 of the Code of Civil Procedure, and.
consequently no second appeal would Ke,

But it has been ingeniously argued  on behalf of the appel-
lant that section 28 of the Ack of 1887 makes a difference in the
case. That section provides as follows: “Nowithstanding
anything in the foregoing portion of this Act, when the right of
a plaintiff and the relief claimed by him in a Couwrt of Small
Causes dapend upon the proof or disproof of a title to. immove-
able property, or rather title which such a Court cannot finally
determine, the Court may at any stage of the prcceedingé‘
veturn the plaint to be presented to a Court having jurisdicticmﬁ
to defermine the title,” Thal section is an enabling saction
only ; and enables the Court, ab any stage of the proceedings,.tp,’
rebwn the plaintin order that it may De presented to a‘ng;,ﬂ
Court which could determine the title. But, aswas pointad
out in the course of the argument, the section does not say that
such suits shall not be cognizable by the Small Cause Uout.
Tt could easily have said 50 ; it could easily bave said, if that were,
the infention of the Legislature, that a suit, where the issue
depended wupon the proof or disproof of the title, would cease-
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to be cognizable by the Small Cause Court. 1t appears to me, 1897
therefore, that that section only does not make a case such as this, ~ Karr
less a case cognizable by the Bmall Cause Court, as to which, KRISENA

_ . TAGORE
under section 586 of the Code of Civil Procedure, no second 2

) I2zATANNISSA
appeal lies. ZKHATUN.

But that does not quite dispose of the matter. One other
point was urged before us. It was urged that this particular case
came within the exception of article 8 in the second schedule of
ActIX of 1887 : an exception that takes the case out of the
operation of section 15 of the Act. It was stated that this was
asuit for the vecovery of rent. I think that when one looks
at the plaint, and when one applies one’s knowledgs of what the
term “rent 7 ordinarily means, it is not easy to arrvive at the
conclasion that this isa suit for the recovery of vent. Itis an
action for the recovery of damages. The conclusion ab which
L arrive appears to me to ne consistent with the principle latd
down by a Full Benoh of this Court in the case of Mokesh Makio v.
Firw (1), and with the view held by the High Court at
Madras in the case of Muttukaruppan v. Sellan (2).

For these reasons I think the preliminary objection must prevail,
and this appeal must be dismissed with costs.

Banprier, J.—1 am of the same opinion. The preliminary
objection being that a socond appeal is barred Ly section 586 of
the Code of Civil Procedure, the question for consideration is
whether the suit was of the nature cognizable in the Court of
Small Causes, the amount being admittedly below Rs. 500, The
learned Vakil for the appeliant contended that the suit was not
of that nature for two reasons—=irst, becarise, though the plaint was
originally filed in the Court of Small Causes, it was returned by
the Judge of the Small Cause Court under section 23 of Act IX of
1887 for presentation to the Cotirt having jurisdiction to determine
the question of title that was involved in the case ; and, secondly,
because, having regard to the nature of the claim, the suit ought
tobe treated as one for remt, and therefore oxcepted from the
jurisdiction of the Court of Small Causes under article 8 of the
second schedule of Act IX of 1887,

As to the first branch of this argument, I do not think that
(1) L L. B., 2 Calo., 470, (2) L L. B., 15 Mad., 98.
‘ 88



562
1897
Kaul

THE INDIAN LAW REPORTS, [VOL. Xx1§,

the effect of the transfer of a suit cognizable by a Court of Spma)
Causes is to make it any the less cognizable by such Court, Section

Kumsiva 23 of Aot IX of 1887 simply enacts that, “ notwithstanding any.
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KuaToy.

thing in the foregoing portion of the Act, when the right of 4
plaintiff and the relief claimed by him in a Court of Small Cauge,
depend upon the proof ox disproof of a titls to immoveahls pro-
perty, or other title which such a Court cannot finally determine,
the Court may at any stage of the proceediugs return the plaint
to bo prosented to a Court baving jurisdiction to determine the
title.” That does not alter the nature of the suit. The section
is evidently intended to enable Courts of Small Causes to saye
their time by returning plaints in suits which involve iudirect.
ly enquiry into questions of litle which may take time; anda
comparison of sub-section 2 of section 15 of the Small Cause Court
Act of 1887, with section 16, will clearly show that a suit which
ander any of the provisions of that enactment may ba tried by an
ordinary Civil Couit, notwithstanding that it is cognizable by
Court of Small Causes, docs not cease to be a suit of thak deserip-
tion by the mere fact of its being tried by such Court. The effect
of the trial of such a suit by the ordinary Civil Court was considersd
by a Fuall Bench of this Courbin a case tried under the old law,
that is, the case of Mohesh Mahto v. Piru (1) ; and it was held
that a second appeal would not lie in such a case.

Then, astfo the second branch of the argument, I do not
think that this suit can be treated as one for rent in any sense of
the term. It is clear from the plaint that what is olaimed is not
any sum payable by the defendant asholding lands under'the
plaintiff as his te ant, What is claimed is a sum of money
which, the plaintiff says, ought to have come to his hands i the
first instance, but which the defendant wrongfully realised from
the actual occupants of tho land who ave stated to be the tenants
of the plaintiff, It was argued that as part of the claim consist-
ed of road cess and public works cess, and as road cess and public.
works cess are realisable under the Cess Act asrent, the suit should,
8o far asthe claim for road and public works cesses was oon:
cerned, ke treated as one for rent. But on looking ab the Bth
paragraph of the plaint, I find that cesses are introduced, not BJS‘

(U L. L, &, 2 Calc,, 470,
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independent items of the claim, but as merely furnishing data for 1897
the assessment of the damages claimed in the snit. Both g0
branches of the argnment, therefore, upon which it is sought to  Kmismya

take the case oub of the deseription mentioned in seetion 586 {Lg_om.'j_
of the Code of Civil Procedure, fail ; and tho preliminary ob- IZZE»'}I;%NI\VISSA
jami : ) . TUN,
jection must be allowed, and the appeal dismissed with costs. ¥
5. 0. G Appeal dismissed.
DBefore Mr. Justive Trevelyan and Mr. Justice Beverley.
RAJARAM PANDEY (Prarnrirr) v. RAGHUBANSMAN TRWARY anb a07
oTHERS (DEPENDANYS,)? April 9

Claim to attached Properby—Civil Procedure Code (1882), section 280-—Claim
ly u Moluraridar —Limitation— Limitation 4ot (XV of 1 877), Schedule
I, Article 11. o
DUpon attachment of immoveable property in exeention of decreo a
claim was made on the ground that the judgment-debtor had granted a
mokurari in respect of the property infavour of the olnimant. The claim
wag allowed, and the property was ordered to besold with a declaration of
the mokurars. More than a year after tlis order, the decree-holder who pun-
chased at an execution sale, brought o snit for o declaration that the mokurari
was frandulent and denwmi and for possession aud mesne profits,
Held, that the order was o judicial determination undor section 280 of the
Civil Procedure Code (1882), and that, therefore, the suit was barred under
articla 11 of the second Schedulo of the Limitation Act (XV of 1877.)

A prcREE was passed in favour of the plaintiff upon a petition
of compromise and confession of judgment by Bagisdut Misser
(defendant No. 2 in this case), whereby he was made liable for
Rs. 8,100, and certain properties, including 18 bighas 5 biswas of
gergit land, were declared securities for the amount, In execution
of that decree claims and objections were made on behalf of differ-
ent members of the family of the judgment-debtor as well as by
defendant No. 1, Raghubansman Tewary. The claims of the
members of the judgment-debtor’s family were disallowed, and
regular suits were brought by them to establish their rights, and

. ® Appeal from Appellate Decres No. 1657 of 1895, against the decree
of I'. 8. Hamilton, Bsq., Officiating District Judge of Sarun, dated the 20th
of July 1895, affirming the decree of Babu Kiishne Nath Roy, Officiating
Additional Subordf§sto Judge of that district, dated the 16th of Boptember
1893



