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Before My, Justice Banerjee and Mr. Justice Rampini,

MOHIMA CHANDRA ROY CHOWDHRY aNp aNoraEew (PLazyripy)
o
ATUL CHANDRA CHAKRAVARTI CHOWDHRY 4ixp ommpe
(DErENDANTS) *

Migjoinder of Ciiuses of Aetion—Joinder of several plaintifls in respest of
separate  cuuses  of  Action—Contribution—Ciuil  Progedug, Cods
(Act X1V of 1882), section §78—Irrequdarity affscting merits.

The plaintiffs, who were husband and wife, brought a suit to resgyer

a certain sum of money, part of which was alleged to bave been pai by

plaintiff No, 1, who was a co-sharer with the defendants in two putuis, 1

save the pulnds from being sold for arvears of rent; and the remainder by

plaintiff No. 2, who alleged thet she bad a subordinate mévas taluk under
the two puinis granted to her by plaintiff No, 1, aund that the sale would
have resulted in the cancellation of her miras taluk. In gecond appesl
it was contended by the rvespondents, in support of the decree made by the

Court below dismissing the claim of pluintiff No. 2, that the claim was

ligble to dismissal by veason of its involving the misjoindor of pluintifls

with different causes of action. This objection had been raised in the
written stotement, and the Court was asked fo raiso an issuc on the point,

In answer tothiz contention it was urgod by the appellants that, as the

respondents went to trial upon the merits, it was nob open to them to urge

any objection like this to the frame of the suit on second appeal. Held,
that the suit was bad for misjoinder of plaintiffs as the suit of pleintiff

No. 2 ought properly to have been brought ageinst all the holders of the

puinis, including plaintiff No. 1, and not morely against the defendants

in the suit, )
Ileld, further, that it was open o the respondents to rrise the objection as
to misjoinder in second appeal.

Tarines Churn Ghose v, Hungman Jha (1) distinguished. Smurthuaite v,
Hannay (2) referred to. ‘
The facts of thig case are sufficiently stated in the judgment.
Dr. Rash Behari Ghose, Babn Dwarka Nuth Chalravarts,
Babu Gobind Qlunder Das and Babu Qhunder Kant (lhosefor
the appellants.
Babu Swinath Das, Babu Molini Mohar Roy, Babu Baikani Nath
Das, and Babu Grish Chandra Chowdhry, {or the respondents.

® Appenl from Original Decrec No. 148 of 1894 against the decres of
Babu Radha Gobind Sen, Subordinate Judge of Mymensingh, dated the Tth
of March 1894,

(1) 20 W. B, 240 (2) L K. (1894) A. O, 494,
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The judgment of the Court (Bawerseg and Rawewws, JJ.)
was as fOHOWD —
This appeal arises out of a suit brought by the two plaintiffs
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(appellants) who are husband and wifs, to recover a certain Cx{ownum

qum of money, part of which is said to lave been paid by
plaintiff No. 1, who is a co-sharer with the defendants in two
putnis, to gave the putnis from being sold for arrears of rent,
and the remainder is alleged to have been paid by plaintiff No. 2,
who says that she hasa subordinate miras taluk under the two
puinis, granted to her hy plaintiffl No, 1, and that she pmd ths
sums to prevent the sale of the puinis for arrearsof rent, as the
sle of the puinis for arrears of rent would have resulted in
the cancellation of her miras talul.

The defence, so far as ibis mecessary to coasider it for the
purposes of this appeal, was to this effect, that the frame of the
snit is bad for misjoinder of the two plaintiffs, whose canses of action
wero different ; thatthe miras talul claimed by plaintiff No, 2
had no real existence ; that it was created by the plaintiff No, 1
only with & view to prevent the decree in a partition suit that was
then pending from being operative in transferring the possession
of certain mouzahs included in the putni from plaintiff No, 1 ;
that plaintiff No. 2 had not paid any money to save the putnis
from sale ; and that the amounts claimed aguinst certain of the
defendants, viz, defendmts L to 4, were largor than whab they
were liable for,

The partios went to trial on several issues of which it is im-

portant to notice the first, second, and ffth, which run as
follows : ~

‘(1) “Is the plaintiff No. 2 entitled to any of the properties
in dispute, and can she maintain this suit.”

(2) “Isthe suit multifarious, and, as such, liable to dismissal.”
(8) “ Are the plaintiffs entitled to recover contribution.
1f so, from which of the defendants, and to what extent,” * * *

The learned Subordinate Judge decided the first issue against
pleintiff No. 2, holding that the miras falwk set up by hoer Lad
no real existence, and that it had been created merely to prevent
the decree in the partition suit that was then pending from being
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operative against her husband : and he accordingly held thyt the
plaintiff No, 2 bad no cause of action.

Upon the gecond fssue he observed that the finding of fy
arrived af in the adjudication of the first issuo vendered
unnecessary to pronounco any opinion us to the second 1ssue, and
that it would have simplified matters if plaintiff No. 1 had yg
brought this suit jointly with his wife, who, according to his gy,
showing, was a subordinate tenure-holder and not a co-sharer of
the putni taluks. On the fth issue, he apportioned fh
liability of the several defendants so far as the claim of (he fuy
plaintiff was concerned in a certain way. And he then made 4
decree in favor of the plaintiff No. 1 alone in respact of the
greater portion of the amount which he is said to have paid,

Against this decree the presemt appeal has heen preferred by
plaintiffs 1 and 2 jointly. There are also objections under section
561 of the Code of Civil Procedure on behalf of defendants 1 to 4,

We shall consider the appeal of the plaintiffs Arst, and then
the objections of the respondents 1 to 4. ;

In their appeal the plaintiffs urge that the Court below was
wrong in dismissing the elaim of thoe plaintiff No. 2 on the ground
that the miras taluk set up by her is unreal and invalid ; and
that the evidence upon the question is altogether ona-sided, and
goes to shew that, at any rate, at the date whon the payments
alleged in the plaint were made, plaintiff No. 2 had a subsisting
right in the miras taluk in question. It is further contended
that upon the finding arrived ab by the Court below, that the
payment said to have been made by the plaintiff No. 2 had in fact
been really made by plaintiff No. 1, it ought to have given plaintiffs
a joint decree for the full amount they had asked for. And,
lastly, it is contended that the Court below ought to have given
offect to the petition of the plaintiff No. 1, dated 18th May 1893,
by which he asked the Court to strike out the name of plaintiff
No. 2 and to substitute his name in her place on the grownd
that he had obtained a transfer by gift of the amount claimed
in this suit by the plaintiff No. 2. On the other hand, it is con-
tended by the respondents in support of the decree made by the
Oourt below dismissing the elaim of the plaintiff No. 2 that that
claim was liable to dismissal by reason of its involving the mise
joinder of plaintiffs with diffevent causes of action. ‘
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In answer to this contention of the respondents it is urged
on behalf of the appellants that, as the respondents went to trial
upon the merits, it is no longer open to them fo urge an:y objecs
tion like this to the frame of the suit,

We are of opinion that, apart from the merits of the case,
the frame of the suit was clearly bad, there being a misjoinder of
two plaintiffs with two distinet causes of action. The plaintiff
No, 1 says that ha paid certain sums of money to save the two
putnis in which he had a certain share from being sold for
arrears of rent, and his suit was, no doubt, rightly brought against
his co-sharers in the putnis.

The case ¢f plaintiff No. 2, as stated in the plaint, is that she
owns a subordinate tenure under the two putnis; that she paid
certain sums on certain dates to save the puinis from sale, as
the subordinate tenure which she held stood in danger of heing
cancelled if the putnis were sold for arrears of rent. Ter suit,
therefore, -ought properly to have been brought against all the
holders of the putnis including plaintiff No. 1, and not merely
against the defendants in the suit. The two claims were as in~
capable of being joined together ag any two claims by two difs
ferant persons well can be.

It was argued that plaintiff No. 1 was not a necessary party
to any suit that plaintiff No. 2 might bring if she were to bring
o separate suit, as nothing was due from plaintiff No. I, Whether
that was so or not we do not know, The fact is not admitted by the
defendants, and no finding has been arrived ab on the point by the
Cowt below. It was further argued that it might have been in
anticipation of the ohjection of Menami that was urged by the
defendants that the two plaintiffs joined in one suit, but thers is
not the faintest traco of there being any such reason to be dis-
covered in the plaint.

The case, therefore, does not come within the scope of section
26 of the Code of Civil Procedure, which is the only section anthor-
izing different plaintiffs to joinin one smit. And the only other
express provision that we find relating to different plaintiffs is
that in the second paragraph of section 31 which distinctly pro-
vides that nothing in that seotion shall be deemed to cnable
plaintiffs to join in respect of distinot causes of action.

543

‘1897

Morima
CHANDRA
Roy
(BOWDHRY
V.
Arurn
CHANDRA
CHARRA-
TVARTI
CHOWDHERY.



944

1897
P, R
MoHnsa
CHANDRA
Roy
(HOWDHRY
v,
Aron
CrANDRA
CHAKRA~
VARTI
{HOWDHRY.

THE INDIAN LAW REPORTS, [VOL. xx1y,

Nor can section 578 of the Code be invoked in aid of the appe-
lants. Here no decres has been made in their favour such g
might be held to be protected from interference by the Appellate
Court by section 578, even il it were granted that an objeetion,
like the one that the defendants raised, involves only question of
irregularity—a point which is by no means free from doubt, hayiy
regard to the observations of the Liord Chancellor and the Lord (higt
Justice in the case of Smurthuaite v. onnay (1), 1t wag urged, as
we have noticed above, that the fact found by the Conrt below
that the sums alleged to have been paid by plaintiff No, 9 hadin
fact been paid by plaintiff No. 1, is sufficient to entitle the plaintif
No. 1 to adecree for the amount in dispute in this appeal,

There are two answers to this contention. In the fivst place the
finding is not very clearand definite that all the sums that have
been claimed as having been paid by plaintiff No. 2 had heen paid
by plaintiff No. 1. All that the lower Court says upon this point
is this: “ Asto the money said o have been paid by Gnanoda
Soondry, plaintiff’s wilness No. 18, Koonja Kishore Biswas says
that he got Rs. 265 from Chandra Kishore Chowdhry, naib of
Mohim Chandra Roy, that it was debited in the juma-Eharach
acoount of Mohim Bahoo, and that it was only deposited in thename
of Gnanoda. In fact Mohim Chandra Roy is all in all, and the
name of bis wifeis only used as a oloak to disguise his pretension
to the villages of which he wants to retain possession in some shape
or other,”

This i3 very different from a definite finding that all the sums
in question were paid by plaintiff No, 1, But even if there were
such a finding, it would be o finding contrary to the allegations of the
parties. It is not alleged by the defendants that all the sums said
to have been paid by plaintiff No. 2 had been paid by plaintift
No. 1, and it is tho very reverse of the allegations of the plaintiffs,
not only in their plaint, but also in the avguments hefore s, That
being so, we cannot give any effect to this contention. Nor
can we give any offect to the petition of the 18th May 1893, .
veferred to in the course of the argument. The plaintiff No. 1,
siter the institution of the suit, and after the suit had made somg
progress, pub in that petition stating that be had acquired by glft
from plaintiff No. 2 her rights to these sums,

(1) L. B, (1894) A. O, 494.
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- This cannot remove the defect of forni in the suit as originally
prought, which we have already noticed. The substitution of one
plaintiff for another can ordinarily be allowed only in a suit brought
in proper form. Certain cases were relied upon as showing that
where a party, notwithstanding that there may be cbjections to
the form of the suit, allows the suit to proceed to trial on its
merits, it is no longer open to him to ask a Court of appeal to
dismiss the suit, or any part of it, on the ground of any defect of
form, Of these cases the most important one is Zarince Churn
Ghosev. Hunsman Jha (1). The facts of that case, however, are
quite distinguishable from those of the present. There, not only
was the objection in point of form not pressed, but the Court was
never asked to frame any issue on the point. Here, on the contrary,
wo find that the objection as to misjoinder was raised in the
written statement. The Court was asked to frame an issue on
the point ; and, then ata still later stage, when the plaintiff
No. 1 asked the Court to substitute his name in the place
of plaintiff No. 2, the defendants opposed that application on the
ground that they had raised an objection at the first hearing to the
frame of the suit, and that that objection should be disposed of in
their favour.

We are of opinion, therefore, that the plaintiffs are not entitl-
ed to ask us to give them a decree in respect of that portion of the
claim which has been dismissed. Here the question arises as to
the form of the order that should have been made in the Court
below, and as to the form which the order we make in respect of
the claim of plaintiff No. 2 ought totake. No doubt, if the
claim of plaintiff No. 2 is disallowed as having been improperly
joined in this suit, so much of the judgment of the Court below
as determines the question whether the plaintiff No. 2 has any
real méras right, must be struck out, and the dismissal of the claim
of the plaintiff No. 2 must be made to rest purely on the ground
that it has been improperly joined in the present suit. We do
not think that our making an order to that effect now can pre-
judicially affect either plaintiff No. 1 or plaintiff No. 2, or any of the
defendants in this case. As plaintiff No. 1 has obtained a decree
in regard to that part of the claim which relates to monies paid by

(1) 20 W.R., 240.
37
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him, and as the defendants did not take exception to that deere:.
on the ground of the frame of the suit being bad, we may take i
that, if the plaintiffs had in the Court below been asked to elect,
the election would have been made in a way such as would ha\,@
enabled the Court to make the decree that it has made. At any
rate nothing to the contrary has been urged before us. And thep
as regards plaintiff No. 2, it is true that if she had been pyt
to her election she might bhave been in a position to bring
a fresh suit earlier; but late as she now is, we may observe
that her claim is not likely to be barred by any law of limitation,
Therefore there is no prejudice to any of the parties resulting from
the order that we now make ; and that order is that the claim of
plaintiff No. 2 be disallowed on the ground of its having been
improperly joined with that of plaintiff No. 1.

[Their Lordships also held that the cross-appeal ought to be
dismissed but on grounds not material to this report. ]

The result is that the appeal and the cross-appeal both fail,
and the decree of the Court below will be affirmed, subject to the
modification indicated above in regard to the dismissal of the
claim of the plaintiff No. 2.

F. K. D. Appeal dismissed.

Before Mr. Justice Macpherson and Mr. Justice Ameer Al

PRAN NATH ROY (PLAINTIFF) 2. MOHESH CHANDRA MOITRA
AND OTHERS (DEEENDANTS.)®

Right of suit—Fraud—Suit to set aside ex-parle decree and sale in
execution thereof, on the ground of fraud-—Jurisdiction— Res judicata—
Effect of not appealing against an appealadle order—Remand—Civil
Procedure Code { Act XIV of 1882), sections 13, 108, 244, 311.

The plaintiff baving applied unsuccessfully under sections 108 and 311
of the Civil Procedure Code to set aside an ex-parte decree against him and
the sale of his property in the execation thercof on the ground of fraud,
and without preferring an appeal against the order rejecting his said
application under section 108 of the Code, instituted this snit praying for
the same relief. The Subordinate Judge dismissed the suit as not maintain-
able.

- Appenl from Original Decree No. 354 of 1895, against the decrse of
Babu Erighua Chandra Das, Subordinate Judge of Pubna and Bogra, dated
the 4th of September 1895.



