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Before Mr. Justice Banei'jm avd Mr. Justtae Ramjnni.

J m iS y li  aiOHIMA OEANDBA ROY OHOW DHRY AND anotheh (P u m u ff)
—--------- -----  v>

ATU L CHANDRA O ttA K K A Y A E TI O H O W DEBY asd  oihehs 
(D ejeniiantb),''̂

ilia jom dei' o f  Causes o f  AcUon— J o im h r  o f  several p la in iiffa  in nspeet of
separate causes o f  A e tio n — G ontrih iU on— G h il ProcBdure Goile
(A c t  X I V  o f  1SS2), seotion STS— I m g u l a n t y  affeei'mg merits.

The plaintiffs, wlio wove husband and wife, brought a suit to recover 
a certain aum of money, part of which was allegeJ to have been paid by 
plaintifl No. I, who waa a oo-sliarer witli the defondnnta in two putni), to 
anvo tbo inilnie from being sold for arrears of ren t; and the remaindet by 
plaintifl: No. 2, ■\vho nllegeil thot sho bad a suliordinate niiras taluh  untier 
the two piiUiis graniisd to liar by plaintlC No, 1, and that the sale noiilil 
have resulted in the oanoellntion of her mims taluk. In second appeal 
it was contended by the roaponclonte, in support of the defii-eo made by tiw 
Court below dismissing the claim oE plaiiitilf No. 2, th’it the ohim was 
liable to dismiaaal by veosou of its involving the raiajoiadoi' of pliiintife 
with difieront causes of action, Thii objootion had been raised in the 
■written Btatemont, and the Court wa.̂  aslsed to raiso an isauo on the point. 
In  answer to this oontention it waa urged by the appeUants that, aa the 
reBpondeuts went to trial upon the merits, it was not open to them to urge 
any objection like this to the frame ol! the suit on seuond appeal. fleW, 
that the suit was bad for raifljoinder of plaintlfEs as the suit of plaintiff 
No. 2 ought properly to have been brought against all the holders of tlie 
pu tn is , including plaintiff No. 1, and not moi'ely against the defendants 
in the suit.

H eld , further, that it was open to the respondents to raise the objection as 
to misjoinder in second appeal.

Tarinee Ohurn Ghom v, Bunman Jha (I)  dietingiushed, SmuHhwaiis y. 
E m m y  (2) referred to.

The facts of tliia case are sufficiently stated in the judgment.

Dr, Rash Behan Ghose, Babn Dwarka Nath Ohahraiwti, 
Babu Qohind 0 hunder Das and 33abu Okunder Kant (Ihose 
the appellants.

Babu Srinath Das, Babu Mohini Mohan Roy, Babu Baikant Bath 
Das, and Babn GmJi Chandra Chowdfmj, for the respondents.

® Appeal from Oiigiual Decree No. 148 of 1894 against the decree o£ 
Babu Eadha Gobind Sen, Subordinate Judge o£ Jdymensingh, dated the 7th 
of March 1894.

( 1)  20 W, B., 240. (2) L. B, (1804) A. 0,, 494.



The judgm ent of the C ourt (B a n e k je e  and R a i ih n i ,  J J .)  1897 

was as fo l lo w s :  ̂ Mofiim4

This appeal arises out of a suit brought by the' two pkiutiffs 
(appellauts) who are husband and wife, to recover a certain Gkowdhb? 

sum of money, part of which is said to have heea paid by 
plaicitiff No. 1) who is a co-sharer with the defendants in two 
pntnis, to save the putnis from being sold for arrears of rent, tabti 
and the remainder is alleged to have been paid by plaintii? No. 2, Omwmm- 
w h o  says tliat she has a subordinate miras laluh under the two 
jiutnis, granted to her by plaintiff No, 1, and that she paid the 
simis to prevent the sale of the piiJnw for arrears of rent, as the 
sale of the putnis for arrears of rent would have resulted ia 
the cancellation of her miras taluJc.

The defence, so far as it  is necessary to consider it for the 
pmposGs of this appeal, was io this effect, that the frame of the 
suit is bad for misjoinder of the two plaintiffs, whose causes of action 
were different ; that the miras taluk claimed by plaintiff No. 2 
had no real existence ; that it was created by the plaintiif N"o. 1 
only with a view to prevent the dcci’ee in a partition suit that was 
thfn pending from being operative in transferring the possession 
of ooi'taiii mousah included in the puUii from plaintiff No. 1 ; 
ilat plaintiff No. 2 had not paid any money to save the puinis 
from sale ; and that the amounts claimed against certain of the 
defendants, viz., defendants 1 to 4, were largor than what they 
were liable for.

The parties went to trial on several issues of which it is im­
portant to notice the first, second, and fifth, which vm  as 
follows: —

(1) “ Is the plaintiff No. 2 entitled to any of the properties 
in dispute, and oaa she maintain this suit.”

(2) “ Is the suit multifarious, and, as such, liable to dismissal.”

(5) “ Are tho plaintiffs entitled to reoover contribution.
If so, from which of the defendants, and to what extent,” * * *

The learned Subordinate Judge decided the first issue against 
plnintiif No. 2, holding that the iafo/c set up by her had 
no real existence, and that it had been created merely to prevent 
the decree in the partition suit that was then pending from being

JOL. XXIV.] CALCai’TA SEKIBS. 541



1897 operative against to r husbaud : and lie accordingly held tk t  ib  
MoBnu'~ No, 2 Lad no cause of action.

C h /in e b a  Upon the secoti'l tssce he observed tliafc the finding of fae | 

C h o w d h r?  a r r i v e d  at ia the adjudication of the fii'S t issue rendered it 
unnecessary to pvoaounco any opinion as to the second iasue, and 

G h a n m a  that it would have simplified matters if plaintiff No. 1 had not 
^^VABif brought this suii; jointlyvvith his wife, who, according to his own 

eHOWDDET, showing, was a subordinate tenure-holder and not a oo-sharar of 
the putni tahiks. On the fifth issue, he apportioned tig 
liability of the several defendants so far as the claim of the first 
plaintiff was concerned in a certain way. And he then mads s 
decree in favor of the plaintiff No. 1 alone in respect of the 
greater portion of the amount -vyhich he is said to have paid.

Against this decree the present appeal has been preferred by 
plaintiffs 1 and 2 jointly. There are also objections under seotion 
561 of the Code of Civil Procadure on behalf of defendants I  to 4.

We shall consider the appeal of the plaintiffs first, and then 
the objections of the respondents 1 to 4.

In  their appeal the plaintiffs urge that the Court below was 
wrong in dismissing the olaim of the plaintiff No. 2 on the ground 
that the mk<is taluh set up by her is unreal and invalid; and 
that the evidence upon the question is altogether one-sided, aad 
goes to shew that, at any rate, at the date when the payments 
alleged in the plaint were made, plaintiff JTo. % had a subsisting 
right in the mjVas taluk in question. I t  ia further contended 
that upon the finding arrived at by the Court below, that the 
payment said to have been made by the plaintiff No. 2 had in fact 
been really made by plaintiff No. 1, it ought to have given plaintiffs 
a joint decree for the full amount they had asked for. And, 
lastly, it is contended that the Court below ought to have given 
effect to the petition of the plaintiff No. 1, dated 18th May 1893, 
by which he asked the Court to strike out the name of plaintiif: 
No. 2 and to substitute his nanae in her place on the ground 
that he had obtained a transfer by gift of the amount claimed 
in this suit by the plaintiff No. 2. On the other hand, it is coa* 
tended by the respondents in suppoii of the decree made by the 
Court below dismissing the claim of the plaintiff No. 2 that that 
olaim was liable to dismissal by reason of its involving the miS' 
joinder of plaintiffs with different causes of action.
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In auswer t o  t h i s  c o n t e n t i o n  o f  t l i e  r e s p o n d e n t s  i i  i s  u r g e d  • 1897
o n  b e h a l f  o f  t h e  a p p e l l a n t s  t h a t ,  a s  t h e  r e s p o n d e n t s  w e n t  t o  t r i a l  M oH fflT ”*

u p o n  t h e  m e r i t s ,  i t  i s  n o  l o n g e r  o p e n  to  t h e m  to  u r g e  a n y  o b je c -  

tio n  l ik e  t h i s  t o  t h e  f r a m e  o f  t h e  salt. Gbo w d h r t

"We are of opinion that, apart from the merits of the case, 
the frame of the suit was clearly bad, there being a misjoinder of 
two plaintiffs with two distinct causes of action. The plaintiff tabu

No. 1 says that he paid certain sums of money to save the two CaowBHR¥. 
pufnis in which he had a certain share from being sold for 
arrears of rent, and his suit was, no doubt, rightly brought agaicst 
his eo-sharers in the putnis.

The case cf plaintiff No. 2, as stated in the plaint, is that she 
owns a sTibordinate tenure xmder the two p u tn is ; that she paid 
certain sums on certain dates to save the putnis from sale, as 
the subordinate tenure which she held stood in danger of being 
cancelled if tiie putnis were sold for arrears of rent. Her suit, 
therefore, .ought properly to have been brought against all the 
holders of the putnis including plaintiff No. 1, and not merely 
against the defendants in the suit. The two claims were as in­
capable of being joined together as any two claims by two dif­
ferent persons well can be.

It was argued that plaintiff N  o. 1 was not a necessary party 
to any suit that plaintiff Uo. 2 might bring if she were to bring 
a separate suit, as nothing was due from plaintiff No. 1. Whether 
that was so or not we do not know. The fact is not admitted by the 
defendants, and no finding has been arrived at on the point by the 
Court below. I t wag further argued that it might have been in 
anticipation of the objection of Ifemmi that was urged by the 
defendants that the two plaintiffs joined in one suit, but there is 
not the faintest traco of there being any such reason, to be dis­
covered in the plaint.

The case, therefore, does not come within the scope of section 
26 of the Code of Civil Procedure, which is the only section author­
izing different plaintiffs to join in one suit. And the only other 
express provision that we find relatmg to different plaintiffs is 
that in the second paragraph of section 31 which distinctly pro­
vides that nothing in that section' shall bo deemed to enable 
plaintiffs to join in respect of distinct causes of action.
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1897 Nor can section 578 of the Code be invoked iu aid of the appel-
■— --------lants. H ere no decree has been made in their favour such as

S dba m ight be held to be protected from interference by the Appellate
C o u rt by section 578, even if i t  were granted that an ohjeetion,
like the one that the defendants raised, involves only a question of

CiUTOHA irregularity—a point whicli is by  no means free from doubt, having 
C hakra- legard  to th e  observations of the Lord Chancellor and the LordOhief 

Chowmot. J u s t i c e  i n  tlie case o f /Swrart/jzraife V. I la n n m j (1), I t  was urged, as
-ffe h a v e  n o t i c e d  a b o v e ,  t h a t  t h e  f a c t  f o i i n d  b y  t h e  C o u r th e lo w  

t h a t  t h e  s u m s  a l l e g e d  to  h a v e  b e e n  p a i d  b y  p l a i n t i f f  No. 2 h a d  in 
f a c t  b e e n  p a i d  b y  p l a i n t i f f  N o .  1 , is  s u f f ic ie n t  t o  e n t i t l e  t h e  p la iu tiff  

N o .  1  to  a  d e c r e e  f o r  t h e  a m o u n t  i n  d i s p u te  i n  th i s  appeal.

There are two answers to this contentioa. l a  the first place t h  
fiading is not very clear and definite that all the sums that have 
been claimed as having been paid by plaintiff No. 2 had been paid 
by plaintiff No. 1. All that the lower Court says npon this point 
is th is: “ As to the money said to have been paid by Gnanoda 
S o o n d r y ,  plaintiff’s-wilness No. 1^, ICoonja Kishore Biswas says 
that he got Ss. 265 from Chandra Kishoro Chowdhry, naib of 
Moliim Chandra Eoy, that it was debited in the jama-klmach 
acoount of Mohim Baboo, and that it was only deposited iathenarae 
of Gnanoda. In  fact Mohim Chandra Roy is all in  all, and the 
name of Ms 'wife is only used as a oloalc to disguise his pretension 
to the villages of -which he vfants to retain possession in some shape 
or other,”

This is very difierent from a definite finding that all the sums 
in question were paid by plaintiff No« L But even if there wore 
gnoh afinding, it  would-be a finding contrary to the allegations of the 
parties. I t is not alleged by the defendants that all the sums said' 
to hare been paid by plaintiff No. 2 had been paid by plaiutift 
No. 1, and it is tho very reverse of the allegations of the plaintiffs, 
not only in their plaint, but also in the arguments before tis. That 
being so, we cannot give any effect to this contention- Nor 
can we give any effect to the petition of the I8 th  May 1893, 
referred to in the course of the argument. The plaintiff No. 1, 
after the institution of the suit, and after the. suit had made some 
progress, put in that petition stating that be had acquired by gift 
from plaintiff No. 2 her rights to these sums.
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This cannot remove the defect of form in the su it as originally  1897 
brought, which we have already noticed. The substitution of one 
plaintiff for another can ordinarily  be allowed only in  a suit b rough t C h a n d r a

in proper form. Certain cases were relied upon as showing th a t C h o w d h e y

•vvhere a party, notw ithstanding th a t there m ay be objections to 
the form of the suit, allows the suit to proceed to tria l on its C h a n d r a

merits, it is no longer open to him  to ask a C ourt of appeal to ^
dismiss the suit, or any part o f it, on the ground of any  defect o f C h o w d h e y .

form. Of these cases the m ost im portant one is Tarinee Ghurn  
Ghosev. Hunsman Jh a  ( I ) . The facts of th a t case, however, are 
quite distinguishable from those of the present. There, no t only 
was the objection in point o f form no t pressed, bu t the C ourt was 
never asked to frame any issue on the point. H ere, on the contrary, 
we find that the objection as to m isjoinder was raised in  the 
written statement. The C ourt was asked 10 fram e an issue on 
the point ; and, then a t a still la te r  stage, when the p lain tiff 
No. I  asked the Court to substitu te  his name in  the place 
of plaintiff No. 2, the defendants opposed th a t application on the 
ground that they had raised an objection at the first hearing to the 
frame of the suit, and th a t tha t objection should be disposed of in  
their favour.

W e are of opinion, therefore , tha t the plaintiffs are  not en titl­
ed to ask us to give them  a decree in  respect of th a t portion of the 
claim which has been dismissed. H ere th e  question arises as to 
the form of the order th a t should have been made in  the C ourt 
below, and as to the form  which the order we m ake in  respect of 
the claim of plaintiff N o. 2 ought to take. No doubt, if  the 
claim of plaintiff No. 2 is disallowed as having been im properly  
joined in  this suit, so m uch of the judgm ent of the Court below 
as determines the question w hether the plaintiff N o. 2 has any 
real miras righ t, m ust be struck  out, and the dismissal of the claim 
of the plaintiff No. 2 m ust be made to rest purely on the  ground 
that it  has been im properly joined in  the present suit. W e do 
not think that our m aking an order to th a t effect now can pre­
judicially affect either plaintiff No. 1 or plaintiff No. 2, or any of the 
defendants in  this case. As p lain tiff No. 1 has obtained a decree 
in regard to tha t p art of the  claim which relates to monies paid by
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1897 him, and as the defendants did not take exception to th a t decret
MoHiMA ground of the fram e of the suit being had, -we m ay take it

C h a n d e a  that, if  the plaintiffs had  in the Court below been asked to elect, 
G how dhby the election would have been made in  a way such as would ha\<> 

enabled the C ourt to m ake the decree tha t it has made. At ajiv
A tul

C h a n d b a  rate nothing to the contrary  has been urged before us. And then 
vARTr regards p lain tiff No. 2, it  is true that i£ she had been put 

C h o w c h b v . '  to her election she m igh t have been in  a position to bring 
a fresh suit e a r l ie r ; bu t late as she now is, we m ay observe 
th a t her claim is not likely to  be barred by any law of limitation. 
Therefore there is no prejudice to any of the parties resulting from 
the order tha t we now make ; and that order is th a t the claim of 
plaintiQ No. 2 be disallowed on the ground of its having been 
im properly joined w ith th a t of plaintiff No, 1.

[Their Lordships also held that the cross-appeal ough t to be 
dismissed bu t on grounds not m aterial to this report.]

The result is tha t the scppeal and the  cross-appeal both fail, 
and the decree of the C ourt below will be affirmed, subject to the 
modification indicated above in  regard  to th e  dismissal of the 
claim of the plaintiff No. 2.

F . K . D. Appeal dismissed.
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Before M r. Justice Macpherson and M r. Justice Ameer AU.

1897 PUAN NATH ROY (P la in tif f )  v. MOHESH CHANDRA MOITRA
April 2. AND OTHBES (DEFENDANTS.)®

Right o f suit— F raud— Sidt to set aside ex-parte decree and sale in 
execution thereof, on the ground o f  fra u d — Jurisdiction—Ees judicata— 
E fe c t  o f not appealing against an appealable order—B em and—Civil 
Procedure Code (A c t X I V  o f  188S), sections 1 3 ,1 0 8 , S44, S l l .

The plaintiff liaving applied unsuccessfully under sections 108 and 311 
of the Civil Procedure Code to set aside an ex-parte decree against him and 
the sale of his property in the execution thereof on the ground o f fraud, 
and without pieferring an appeal against the order rejecting his eaid 
application under section 108 of the Code, instituted this suit praying for 
the same relief. Tiie Subordinato Judge dismissed the suit as not maintain­
able.

Appeal from  Original Dectee No. 354 of 1895, against the decree of 
Bahu Krislina Ghandi a Das, Subordinate Judge of Pubna and Bogra, dated 
the 4th of September 1895.


