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1 8 9 7tious diseases to hospitals; but no suoli power seems to have been 
m fw red ia this Presidonoy. '

Upon the whole, we think, that the conviction in this case can- MATBsm 
not be supported, and we accordingly direct that the rule be 

made ahsolate.
Mule absolute.

APPELLATE CEIMINAL.

B efore M r. Jvs liee  Ghose a n d  M r. Justics  Gordon,

QUKEN-EMPBESS FA'PTAn OHAND (Pem ioxm ). 1897

Magistrate, Jn.rM tc.tion  o f— D h q u a lifw a lio ii o f  M a g h tra te  to tr y  c p x  ...

W U m B s^O m iu io n  io  record ila ienieni c f  accused under Code o f  

O r im m l P rocedure [ A c t  X  o f  18 BS), secUon 364— O rder a s io d isposa l 

o f property m  to w hich m  offence has been oommiUed— C r iin im l  P r o -  

eedun Code, section S i r - P r o p e r ( , /  fo u n d  b y  P olice  in  possession o f

W here a M ag is tra te  befo re  w hom  an  aocusacl person  ia  b ro u g h t o m its  to  

veoord (aa p io v i 'W l by  sec tion  384 o£ tb s  C rim in a l P rooadnra  O ode) a ta te -  

aeats.B iade b y  the  accused , he does n o t tlie re b y  m « l9  liim solf a w itness, 

aad  80 beoome disqnalifisd  fro ia  t ry ic g  th e  oaaa.

Tiia accused iviis conv icted  o f  orijn inal b reach  tru s t in  rospeo t o f 

aei'tain m oney Iw longing to th e  oompl/iiDnnt, and  i n  hiis eonvio tio ii the  

M agistrate m ade an  order under sec tion  517 o£ tUa C o ta  oE Orimin&l Pi'ooe- 

(lure, d irecting  t l ia ta n  am ount eijuiil to th e  m o n ies  em b'tezled  sh o u ld  ba rep a id  

to tb s  com plainant o u t o f  c e r ta in  su m s o f  m oney  fo ii0(J b y  th e  police on  tlje  

person of th e  accusedi
Held, th a t  th e  M agistra te  h ad  n o  pow er to  m ake  t |ie  o rder under sec tion  

517 o f tlia Crim inal Pi'ooedure O ode, th e re  b e in g  n o th in g  to sh o w  tb a t  a n y  

offence bad bean com m itted  w ith  re g a rd  to  th e  p ro p e tiy ,  or th a t  i t  h a d  been 

used lo r  the com aiission  o f  a n y  offence.

T h e  accused, who w a s  a cashier in the eiiiploy of the com­
plainant, a dealer in kerosine oil, was convicted by the Presidency 
Magistrate of Calcutta, Syud Ameer Hossein, 'nuder section 408 
of the Indian Penal Code of criminal breach of trust in respect 
of certain monies belonging to the complainanfc. Upon the com­
plaint being lodged the Magistrate issued a warrant for the arrest 
of tihe accused, who was brought up before the Magistrate under 

® Crim inal A ppeal No, 918  o f 1896 a g a in s t th e  order p assed  b y  N aw ab  

Amir Hoasein, Preeideooy M ag is tra te  o f  O alon tta , da ted  the 2 6 th  o f  O ctober 

1899.
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that warrant. The aciDDsed tliereiipon made certain statements, 
■\vMch w e r e  not reduced to writhig, but ^vMcli were mads kiforo 

any evideuce for tlie prosecution liad teeu  recorded. Subseqaent- 
iy tlie trial of the acousad took place, and lie was coDyieted aud 
sentenced to two years rigorous imprisonment. The Magistrate in 
I ts  concluding portion of his judgment made 'the following 
order

“ I  d irec t tlm t ou t oE tlio m oney  and o n iam o n ts  recovered  Liy tlie  police 

a  emn eq.uiil to  the  a m o m t e in tc iiz led  b y  th e  d o l'o ad au tiu  th is  cuso should 
be m ade OTor to tlio com iilniim nt, aud th e  b a k n u e  should rem ain with tlia 

police u n til fuHhoi' orders, p en d in g  th e  disposal o f the  otliav case ; t k k  
Bection 517 of th e  Code o f C rim inal P rooedure."

When the accused was arrested by the police Rs. 6,000 worth 
of gold oi'iiattients and Ks. 3,500 in notes and silvov and Iiundis 
were found in his possession.

Mr. P. L , Roy (Bfibn Atid lim h n a  Qhose with him) for tho 
appellant.—The Magistrate ought not to have tried this case, 
having made himself a witness in the case, by allowing the accuseJ 
to make this nU'):ecorded statement to him. Qiwen-Bmpress v. 
Manikam (!), JUpipress y, Domielly (2). The statement of 
the accused shou/ld have been recorded under section 361 of the 
Code of Crimiualj Procedure. As regards the order of the 
Magistrate making over to the complainant a sum equal to the 
amount embtjzzled out of tho gold ornaments found ia the 
possession of the aoouised, I  submit it should bo set aside by this 
Court. [ G h o s b ,  J .—We can set aside the ordoL', but we have 
no jurisdiction over the cojnplainant.] In  Empress r. 
Joffgessitr HIooM (3) it was held that this Court  ̂ could dq 
so. The Mag'istrate by doing what he ought not cannot place 
himself beyond the j'urisdintion of this Oourt. Weir, p. 1120. 
The case of Basudeb Surma Gossain v. Naziraddin (4) is no 
doubt against me, but I do not know that that is correctly based 
on the section. If the complainant does not obey the order, he 
will be punished for contempi; of Oourfc, [G h o sb , J .—-Then he 
must be prosecuted as an offender,]

The Aclmoate General (Sir G, Paul) (Mr, C., Gregory with 
him) for the opposite party.—The confession ai3 made to the

., (1) r, L, H., 19 Mail., 263. (2) I, L  B., 2 Oalo., 405.
C.T, I. L . R., 3 Cnlo,, 379, (4) I, L, E., 14 Ciilo,, 834,
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Magisli'ate is no doubt Lad. I t  ouglit to have been i-ecoi'ded. 
As regards tbe second objeotion I  rely on the case of 
Basndeb Surma Gossain t .  Nasiniddin ( I j. This Oourfc lias no 
power to order resfcitutioa, if  the property haa boen liauded over. 
Inre Ammpurnahai {%). The Magistrate went beyond tlia pro­

visions of section 517 in making the order.

The jndgment of the High Conrfc (G hosb  and G ordon , J J .)  
was as fo llow s:—

The appellant before Fattah Ohand, has been convicted by 
the Officiating Oliiof Magistrate of Calcutta of tho offence un- 
fler section 408 of tho Penal (Jode, namely, of criminal bi'cach 
of trust as a dork or servcant of the complainant, in respect of 
certain monies belonging to him. I t  appears thaii upon the com- 
plidnt being lodged, the Magistrate issued a warrant for tho 
arrest of the accused j and the latter was brong-ht up before tie  
Magistrate under that warrant. He then mad;6 certain state­
ments which, however, wore not reduced to ^'writing. At the 
trial which subsequently took place, tho Magistrate took evi­
dence upon tho charge preferred against tiae accused; and 
fiiidiiig that the offence attributed to him had be^n^proYod, coaviot- 
ed him under section 408, and sontenoed liim t4 two years’ rigor­
ous imprisonment.

The Magistrate in his judgment refers to |,he st\tement th a t 

the accused made before him when he ■was brought up before him 
under the -w arrant; and says tha t, as no evidanco for the prose­
cution had, at the tim e when the Biat6in.onts were mado before 
Mm, been recorded in the presence of the aocusecl, he did not like 
to record his confession. Mr, Roy, on behalf of jthe appellant, has 
contended that the Magistrate, by reason of his having heard 
the statements thus made by the accused, ma'de himself a wit­
ness in the case, and thereby dis qualified himself from trying 
the case ; and, therefore, the whole of î he proceedings should be 
quashed, and a new tria l ordered before another Magistrate. We are 
unable to accept this contention as correct. No doubt, the 
Magistrate did not carry out the provisions of the Orimiual Proce­
dure Code in this respect; he was hound to follow the directions 
of section 364 of the Code of Criminal Procedure, and to ha-ve
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(1) 1. L. B., 14 Oalo., 834, (2) I. L, B,, 1 Bom., 630.
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1807 recoi'ded tlie statement of tlie accused in tlie manner tlierein indi- 

Q u e b ^  indeed, it lias been said before
BntcKESs usj that the Magistrate ought not to have allowed his mind to be
Fattah '''^^7 influenced in the consideration of the question before
Ohand. statement made to him by the aocnsedj which was not

recorded as the law rec^nired. Notwithstanding this, we are not 
prepared to hold that the Magistrate, by reason of his having
heard the statements made before him in open Oourt, made him-
self a witness in the cause, and thereby disqttaliiied himself 
from trying the case. In  fact, there is hardly any matter upon 
whioh the Magistrate could possibly give his evidence in tliis 
case. I f  there were any, we should have been prepared to set 
aside the conviction, and send the case back for re-trial. Mr, 
Roy lias qnoted before us certain cases, which have held that, 
when a Magistrate becomes cognizant of facts otherwise 
than in the cqnrse of a judicial investigation of the case, or 
directs the arrest of the accused, or is otherwise interested in the 
result of the case, he is disqualified from holding the tria l; but 
that is not the p se  here.

If, however,/■^e were satisfied that by reason of what took 
place tbo accused was in any manner prejudiced, we should 
have been prepared to order a re-trial. There is plenty of evi­
dence on the record, upon which it is clear that the offence un- 
dei' section 408 was committed by the accused; and wo have no 
doubt that the conviction is right. We accordingly refuse to set 
aside the conviction and sentence.

The Magistrate, however, in the ooncludiag portion of his 
judgment, said as follows

“ I  d irect th a t out o f  th e  m oney and  ornam eiits recovered  b y  the police, 

a sum  equal to tlia am oun t  em bezzled b y  th e  d e fen d an t i a  th is case 

should be m ade  over to th e  o o in p ld u an t, a n d  the  balance should rem ain with 

th e  police u n til fu r th er o rders, p e n d in g  th e  d isposal o f  th e  o ther case, wds 

section Gl7 o£ th eO iv il P rocedu re  C ode,”

I t  appears that when the prisoner was arrested by the 
police, Rs- 6,000 worth of gold ornaments, and.Ks. 8,500 in notes 
and silver and ImwHs, were found in his possession.

The aocused made over the same to the police ; and the Magis­
trate npon the concksion of the trial made the order whioh we have
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jnsi noticed, in acoordance witli, as he aays, the provisions of 
section 517 of tliQ Code of Criiniiaal Procedure. Now, thai section 
provides that “ -wlien an inquiry or a trial iu any Criminal Court 
is coucluded, the Court may mcake such order as it thinks fit for 
the disposal of any document or other property produced be­
fore it regarding which any offence appears to have been com­
mitted, or which has been used for the commission of any offence.” 
The question which naturally presents itself to one’s mind, 
when he is called upon to make an order under section 517 is, 
whether in regard to the property produced before the Court, any 
offence was committed, or whether the said property was used for 
the commission of any offence. Now, there is nothiog to shew 
upon the record that any ofience was committed in regard to the 
property which the police found in the possession of the acouscd, 
or that it was used for the commission of any offence ; and, there­
fore, the Magistrate had no authority whatsoever to m ate the 
order he did make. I t  is not necessary for up to refer to any 
iiutbority upon this matter. The language of.,the law is clear 
enough, and if 'the  Magistrate had only consideii'ed the provisions 
of section 517, he would not perhaps have made order in ques­
tion. We accordingly set aside that order.

We have been informed that the Magistrate has already given 
effect to his order under section 517, by deilivering over the 
profierty to the complainant. That matter, howivev, is not at pre­
sent before us, and we do not think it neeessaiy to express any 
opinion upon the question as to how restitutiop could be made 
to the accused, now that we have set aside the: said order of the 
Magistrate. We do not understand how, on the face of the third 
paragraph of section 517, the Magistrate coul^ have passed an 
order for the delivery of the property to the complainant before the 
time for preferring an appeal to this Oourt had expired, or before, 
this Court had disposed of the appeal.

0. B. a.
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