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Hous diseases to Lospitals 5 bub ne such power seems to have been
conferred in this Presidency.
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Dpon the whole, we think, that the conviction in this case can- MATHEWS

not be supported, and we accordingly direct that the rule be

made absolute.
¢ B G Rule absolute.

APPELLATE CRIMINAL.

Befave Mr. Justice Ghose and Mr. Justice Gordon,
QUEEN-EMPRESS » FATTAL CHAND (PerTiTIoNER).
Magistrate, Jurisdiction of-Disqualification of Magistraic to iry case—

itness—Owission o record  statement of accused wunder Code of

Oriminal Procedure (Act X of 1882), section 364—Order us fo disposal

of property as to which no offence has been  committed-—Criminal Pro-

cedure Code, section 817—Property found by Polfce in possession of
acensed,

Where & Magistrate before whom an accused pergon id broug it omits to
reoord. (a8 provided by ssotion 364 of the Oriminal Procsdnra Cods) state-
ments.made by the aceused, he does not thereby makd himself a witnass,
aad 50 become disqualified from teying the case, |

The accuged wag convicted of criminal breach o‘@' trust in vespect of
cortain money belonging to the complainant, and in ‘his convietion the
Magistrats made an order under section 817 of the Cade of Criminal Proce-
dure, directing thatan amount equal fo the monies embkyzled should be repaid
to the complainant aut of cerbain sums of money foungi by the police on the
person of the accused,

Held, that the Magistrate had no power to make tlgxc order under section
517 of the Criminal Procedurs Code, there being nothivg to show that any
offance had been committed with regard to the pwperéy, or that it had been
ugod for the commisgion of any offence.

TrE accused, who was a cashier in the efﬁp]oy of the com-
plainant, a dealer in kerosine oil, was convioted by the Presidenoy
Magistrate of Caleutta, Syud Ameer Hossein, under section 408
of the Indian Penal Code of criminal breach of trust in respect
of certain monies belonging to the complainant. Upon the com-
plaint being lodged the Magistrate issued a warrant for the arrest
of the accused, who was brought up before the Magistrate vnder

% (riminal Appeal No, 918 of 1896 against the order passed by Nawab
i&mil’ Hossein, Presidency Magistrate of Qaloutta, dated the 26th of October
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that warrant. The accused thereupon made certain statements,

~which weve not reduced to writing, bub whieh wero made hefore

any evidence for the prosecution had been recorded. Subsequent.
ly the trial of the acoused took place, and he was convicted and
sentenced to two years rigorous imprisonment. The Magistrate in
the concluding portion of his judgment made the following
order t—

] direct thut out of the money and ornaments recovered by the palice
a sum equal to the amount enbeszled by the delendant in this case should
be wade ovor to the compluinant, and the balance should vemgin with the
police unti! further orders, pending the disposal of the other case ; ride
gection 517 of ihe Code of Criminal Procedure.”

When the accusad was arrested by the police Re. 6,000 worth
of gold ornuments and Rs. 3,500 in notes and silvev and Aundis
were found in his possession.

Mr. P. L, Roy (Babu Ainl Kriskna Glose with him) for the
appellant.——The Magistrate ought nob io have tried this case,
having made himself a witness in the case, by allowing the accused
to make this un‘yecorded statoment to him. Queen-Empress v,
Mandkawm. (), Impress v. Lonmnetly (2). The statement of
the accused shou,id have been recorded under section 864 of the
Code of Criminal Procedure, As regards the order of the
Magistrate making over to the complainant a sum equal to the
amount embezzled out of the gold ornaments found ia the
possoession of the acoused, I submit it should be set aside by this
Cowrt. [Gmose, J.—We can set aside the order, hut we have
no jurisdiction over the complainant.] In  Empress v
Joggessur Mochi (3) it was held that this Court. could do
so. The Magistrate by doing what he ought not cannet place
himself beyond the jurisdiction of this Court. Weir, p. 1120.
The case of Busudeb Surma Gossain v. Nazivuddin (4) is no
doubt against me, but I do not know that that is correctly based
on the section. If the complainant does not obey the order, he

will be punished for contempt of Court, [Gmoss, J.—Then he
must be prosecuted asan offender.]

The Advosate Genergl (Sir G, Paul) (Mr. C. Gregory with
him) for the opposite party~—The confession as made to the

. (1) L L. R, 19 Mad,, 263, ()L L B2 Calc, 405,
3. 1. L. Ry 8 Cule, 879, (4) L L. R., 14 Culo., 834,
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Magistrate is no doubt bad. It ought to have been recorded.

As regards the second objeciion I rely on the case of

Basudeb Surma tFossain v, Nastruddin (1), This Court has no
power to order restitution, if the property has been handed over.
Tn re Annapurnabal (2). The Magistrato went beyond the pro-
visions of seetion 517 in making the order.

The judgment of the High Court (Gmosr and Gornon, J4.)
was a3 follows +—

The appellant before us, Fattah Chand, hag been convieted by
the Officiating Chicf Magistrate of Caleutta of the offence un-
der section 408 of tho Penal Code, namely, of criminal breach
of trust as a clerk or servant of the complainant, in respect of
certain monies belonging to him, It appears that wpon the com~
plaint being lodged, the Magistrate issued a warrant for the
arvest of the accused ; and the latter was brought up before the
Magistrate under that warvant, He then madé cevtain state-
ments which, however, wers not reduced to "%vritix1g, At the
teial which subsequently took place, the Magistrate toock evi-
dence upon the charge preferred against ie accused; and
finding that the offence atlbributed to him had beén\proved, conviot-
od him under section 408, and sentenced him td two years’ rigor-
ous imprisoninent,

The Magistrato in his judgment vefers to the stitement that
the accused made hefore him when he was hrought up before lim
under the warrant ; and says that, asmno evideuce for the prose-
cution had, at the time when the statements were made hefore
him, been recorded in the presence of the aceused, he did not like
to record his confession, Mr, Roy, on behalf of the appellant, has
contended that the Magistrate, by roason of liis having heard
the statoments thus made by the acoused, made hmlself & Wit~
ness inthe oase, and thereby disjualified bhimself from frying
the caso; and, thevefore, the whole of the proceedings should be
quashed, and a new trialorderad before another Magistrate. Weare
mable to acoept this contention as correct. No doubt, the
Magistrate did not carry out the provisions of the Criminal Proce-
dure Code in this respect ; he was hound to follow the directions
of section 364 of the Code of Criminal Procedure, and to have

(1) L. L. B, 14 Calo, 834, (2) L L B, 1 Bom., 830,
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recorded the statement of the accused in the mannar therein ing;.
cated, And it may well be said, as, indeed, it has been said befors
us, that the Magistrate ought not to have allowed his mind to 1e
in any way influenced in the consideration of the question befre
him by the statement made to him by the accused, which was ngj
recorded as the law requived, Notwithstanding this, we are net
prepared to hold that the Magistrate, by reason of his having
heard the statements made before him in open Court, made hin.
self o witness in the cause, and thereby disqualified himself
from trying the case. In fact, there is hardly any matter upon
which the Magistrate cowld possibly give his evidenee in this
case. If there were any, we should have been prepared to set
aside the conviction, and send the case back for re-trial. Mr.
Roy has quoted hefore us certain cases, which have held that,
when a Magistrate becomes cognizant of f{acks otherwise
than in the cdurse of a judicial investigation of the case, or
directs the arrest; of the accused, or is otherwise interested in the
result of the case, ho is disqualified from holding the trial ; but
that is not the ;,ase here,

If, however,/we were satisfied that by reason of what took
place the accused was in any manner prejudiced, we should
have been prepared to order a re-trial. There is plenty of evi-
dence on the record, upon which it is clear that the offence un-
der seotion 408 was committed by the accused; and wo have no
doubt that the conviction is right, We accordingly refuse to set
aside the convietion and sentence,

The Magistrate, however, in the concluding portion of his
jndgment, said as follows s~

“ T direct that out of the money and ornaments recovered by the police,
& gum equal ta the amomnt embezzled hy the defendant in thig case
should be made over to the complainant, and the balance should remain with

the police until further ovders, pending the disposal of the other case, vide
section 517 of the Civil Procedure Code.”

It appears that when the prisoner was arrested by the
police, Rs. 6,000 worth of gold ornaments, and, Rs. 8,500 in notes
and gilver and hundis, were found in his possession.

The accused made over the samse to the police ; and the Magis-
trate upon the conclusion of the trial made the order which we have
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ush noticed, in accordance with, as he says, the provisions of
section 517 of the Code of Criminal Procedure. Now, tha’ section
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provides that when an inguiry or a trial in any Criminal Court EMZ"ESS
is concluded, the Court may make such order as it thinks fit for  Farran

the disposal of any document or other property preduced be-
fore it regarding which any offence appears to havebeen com-
mitted, or which has been used for the commission of any offence.””
The question which naturally presents itself to ome’s mind,
when he is called upon to make an order under section 517 is,
whether in regard to the property produced hefore the Court, any
offence was committed, or whether the said property was used for
the commission of any offence. Now, there is nothing to shew
upon the record that any offence was committed in vegard to the
property which the police found in the possession of the accused,
or that it was nsed for tho commission of any offence ; and, there-
fore, the Magistrate had no authority whatsoever to make the
order he did make. It is not necessary for us to refer to any
anthority upon this matter. The language of.the law is clear
enough, and ifsthe Magistrate had only considered the provisions
of section 517, he would not perhaps have made the order in ques-
tion. We accordingly set aside that order.

We have heen informed that the Magistrate has already given
effect to his order under section 517, by delivering over the
property to the complainant. That matter, howéwer, is not at pre~
sent before us, and we do not think it necessarly to expross any
opinion upon the gnestion as to how z'estitutiojx could be made
to the accused, now that we have set aside the: said order of the
Magistrate.  'We do not understand how, on the face of the third
paragraph of section 517, the Magistrate coul%i have passed an
arder for the delivery of the property to the complainant before the
time for preferring gn appeal to this Gourt had expired, or before
this Cowrt had disposed of the appeal.

G. B &
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