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B e fa n  U f .  Justice BJiose an d  M r. Jm iic e  OonJon.

1897 S. OAHOON (PETmoNER) u. A. M A T H B W S  (Oppo site -paety .)®

r>muil Code {A c t X I V  o f ISSO), section S 6 9 ~ N e g lig e n t act— R e fu sa l to a l lm
person suffering fr o m  in fsc tiom  disease io  ie  rem cved ta a hospital—

F eiia l Gode, sections 26S, S10.

W here a  m ot)ier refused  to allow  her d a a g h ter  BuSei-iuff from  amsU-pos 

to 1)0 rsm oved  to  a bogpital in aocordttDoa Avith an  order m a d e  b y  the Diatriet 
M agistra ta , unless sli« aooompnnied h e r, and  w as convicted  o f  an oSance 

under section 299 o f  the  Penal Code b y  th e  B is tr iq t M i i g i s t r i i t e •

B e id ,  th a t  no un law fa l or n e g lig e n t a c t  b a d  beon e o m m ittod  within thff 

m eaning o f seotioa 269 o f th e  P en a l Code.

The petitioner, Mrs. Oahoon, resided in  a ce rta ia  house ia  
H owrah w itli bee daugTiter and another person, M r, "Webber, 
■who lived as a friend of the fam ily w ithout paymeEt, and oocupied 

room ad jo ia iag 'ih a t occupied by  the dau g h te r.

The daughter was attacked with smali-pox, and accordingly 
the Magistrate m  the District issued an, order for her removal to- 
the hospital. Mrs, Gaboon resisted the exeoution of this order, 
and stated that, if pier daughter was removed to the hospital, she 
must be rsmoved falso. Thereupon tho petitioner Mrs. Cahoon 
wag prosecuted summarily uuder section 269 of the Penal Code 
and seatenced by the Magistrate to four days’ simple imprisonmBut^

Ott application to this Court Mrs. Oahoon obtained a rule 
calling on tho Magistrate to show cause why the coaviction and 
sentence under section 269 of the Penal Code should not be set 
aside.

Mr. Jaohon (Dr. Ashutosh Muhrjee, Babu FmnotJionath Sere 
and Babu Mahendrhnath H o y  with him) for the petitioner.—Under 
section 269 of the Penal Oode doing an act is not the same as. 
omitting to do an act. Wherever the Penal Oode deals with the 
questioii of omission,it expressly say so. Tho petitioner did not try 
to get small-pox. What offence has she committed ? Does any law

* C rim inal R evision No. 42 o f  1897 m ade  ag a in st th e  order passed by  

H . F . T . M aguire, D istric t M ag is tra ls  o f  H o w rah , d a ted  the  141h o f  Jan u ary  

1807.



MA'tniwa.

contem plate tb a t a mother slionld under oironmstancos l ik e  these 1897

be separated from her daughter ? The case of Qumi-Empress v. C ahook 

K r is k n a p p a  (1) where a person entered a train sBffering from 
ciiofcra 'ft'as different. Here i t  is suggested that the petitioner had 
a lodger. If  she had, there is nothing to prevent him from leaving.
But there is no evidence that there was a lodger. He was only a 
friend, who lives in one of the rooms without payment. Section 
269 c a n n o t  apply t o  this case, because the petitioner has done 
nothing. Section 270 has less bearing still. Also section 268.
How is a nuisance pnblic which takes place in a private house ?
How can the petitioner he gnilty of any offence for refusing 
to allow her daughter to he taken away, unless she (the petitioner) 
went with her ?

No one appeared to shew canse.

The judgment; of the H ig h  Court (GtHOSe  and G obdon , J J .)  

was as follows

The facts of this case are very short and ̂ simple. The peti
tioner, Mrs. Cahoon, has been residing in a jcertain house in 
Howrah witih her daughter ; and a certain pe|:son (Mr. Webber), 
who is a friend of the family, lived with them without payment of 
auy hire or anything else, ocoupying the rooif nest to that occu
pied by the girl. The latter was attaokoa-'-Wh a mild form of 
small-pox, and the Magistrate of the Disti’iotlissued an order that 
she should be removed to the Campbell Hospital. '\Yhea this 
order was attempted to be carried oat, Mrs. COahoon objected, and 
said that, if her daughter be removed, “ she must also be removed.”
Thereupon, a prosecution was instituted against her under section 
269 of the Penal Code, the result being that she \ma convicted 
and sentenced to four daya’ simple imprisonment.

The case was tried summarily ; and the Magistrate, after giv
ing a brief analysis of the evidence, stated a i follows «

“ I t appears that the accused keeps lodgeVs in her house and 
that the witness lives in the next room to the girl 'fvho has small
pox, and there is every probability of the small-pox being still 
farther disseminated over the town on aoooi-int of her action. Ife 
seems, therefore necessary that she, especially as s ^  bas been a 
nurse, and ougUfc to know better, should be dealt with somewhat 

(1) I, L, E„ 7 M ad., 276.
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1897 severely.” And in  this view of th e  m atter he convicted the peti-
Oahooji tionar as already mentioned.

Matoews Section 269 of the Penal Code occurs ia  ohaptcr XLV, -whioh 
is headed “ of o f  ences affecting the public health, ssafety, couveni- 
eiice, deeeacy, and movais.”

The first section, section 238, in that chapter lays down howti 
person may ha gailty of a public nnisance ; and the next seotion 
269 provides: ■

“ Whoever unlawfully or negligently does any act which is, 
and which he knows or has reason to believe to be likely to spread 
the infection of any disease dangerous to life, shall be punished 
with imprisonment of either description for a term which may 
extend to six mouths, or with fiua or with both.”

The Magistrate seems to have been of opinion (as we under
stand him') that because the accused kept lodgers in her house,
there was every likelihood of such lodgers catching the disenso 
(small-pox), and that, through them, the contagion might be 
spread over the town of Howrah. The Magistrate ia  his expla
nation, since gubmi|tted to this Court, repeats the same view, and 
states that the aot\of IVTrs. Cahoon was illegal, the word “ un
lawful ” as oootirring in section 269 having at least the same 
import as iiie Vford “ Illegal” as defined in the Penal Code ; and
that therefore the oWduot of Mrs. Cahoon comes under the head
of “ public nuisance.”

Now, it appears to us that the initial mistake which the 
Magistrate fell into was that he considered that Mrs. Cahoon kept 
“ boarders ” or “ lodgers ” in her house. Of this, there is no evi
dence ; the only person residing with the family at the time 
being a friend who lived not as a boarder or lodger and who 
was welcome to go away at any moment he pleased. Mrs. Ca
hoon was not responsible, if he chose to stay there, and by his 
own intervention incurred the risk of catching the contagion.

The word “ illegal ” is defined in the Penal Code, but the 
word “ unlawful ” is n o t; and there are various sections in the 
Code, where the two words are rather indiscriminately used. 
An act however may be lawful, though it may be illegal; and 
an act may be nnlawful, though not illegal. But accept
ing the view of the Magistrate as correct, the (lucstion arises whe
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tlier the act of Mrs. Oahoon amounted to a “ publio nxiisaiice,” 1897
and caused danger to “ public healtli.” She was Jwing with her
danglitei' in a house of wMcli she was the owner or occupier ; it v.
w a s  not a publio house, she kept no lodgers or boarders, she kept
lier daughter in a room, and never took her out of the house,
or to any publio place. And we fail to see how by keeping the
girl in the house, or opposing her removal to a hospital, she caused
any “ conimoti injmy or annoyanoa to the public or to the people
in gsaersi, who direll or oocupy properij iii lbs vioiaity ” xrithin
the meauiiig of section 268, which defines what a publio nuisance
is.

IVhat is really a publio niusanoe may be gathered from 
Gkpter X of the Code of Oriminal Prooeduro headed “ Public 
Nuisance,” and the procedure k id  down therein foriho abatement 
of such nuisance,

Tnruing then to section 269 itself, can it be said that the act 
of Mrs. Cahoon in keeping her child, though I attacked with 
small-pos, was an nnlawful or neglig’ent act, an'd can it be said 
tk t, when she did so, or when she opposed the ̂  removal of the 
girl to a hospital, she knew or had reason to believe that it was 
likely to spread the infection of small-pox? Wft are unable to 
answer these questions in the affirmative. I t  vi-as no doubt her 
duty, if she had the means, to isolate her child in  such a way as 
not to spread infection to others; and apparently she did what 
glie was hound to do ; and we do not think tim{, she committed 
any unlawful act by objecting to the removal ô f the girl to a 
hospital; and indeed it may well be said, thiit Ihô  ciirryiiifr of iho 
patient through a pnbhc street would be m o i 'o  risky lo the piiblit: 
than keeping her in a private house.

We might in this connection refer to some of the observations 
of Lord .Blackburn in the case of the Metropolitan Asj^lum District 
V. Bill (1) where the question to he decided was whether a 
small-pox hospital was a public nuisance, and where the duty not 
to spread infectious disease was considered. Lord Blackburn in the 
course of his judgment observed as follows : “ Where those who 
have the custody of the person sick of an infectious disorder have 
not the means of isolating him from the other in’mates which is 

(1) L. R., G App. Gas., 193 (2C6).
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1897 TSi’y commonly the case with the poor, and consequently tlioss 
'other inmates and the neighbours are esposed to the risk of infeo.
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CAnoou
V. t io n , 1 t h in k  th a t  th e  in a b ih ty  to  iso la te  h im  w o u ld  fo rm  a  sufficieat 

M athew s. d e fe n c e  to  a n y  i n d i c t m e n t ; a n d  I th in k  also,

th o u g l i  I  a m  n o t a w a re  o f a n y  a u th o r i ty  o n  th e  su b je c t, th a t the 

n e ig h b o u r s  c o u ld  n o t  m a in ta in  a n y  a c t io n  fo r  t h e  d am ag e  wMoli 

th e y  w o u ld  in  su c h  a  case  s u s ta in  f ro m  th e  p r o x im i ty  o f  th e  infect

e d  persoD j i t  b e in g  a  n e c e s sa ry  i n c id e n t  to  t h e  u se  o f  p ro p e rty  for 

h a b i ta t io n s  in  to w n  th a t  c o n ta g io u s  s ic k n e s s  m a y  b e fa ll  th e ir  neigh

b o u r s .  If th o se  w h o  h a v e  th e  c h a rg e  o f  th e  in f e c te d  p e rso n  have 

th e  m e a n s  o f  iso la t in g  h im  o n  th e  s p o t ,  th e y  c e r ta in ly  do well to 

u se  th e m , a n d , if i t  c a n n o t  b e  d o n e  o n  th e  sp o t, a n d  they  can, 

e i th e r  b y  th e i r  ow n  m e a n s , o r  b y  th e  a id  o f  c h a r i ta b le  persons who 

h a v e  e re c te d  a n  h o s p ita l , f in d  a  p la c e  w h e re  h e  c a n  be iso la ted  so as 
to  avo id  th e  r isk  o f  in f e c t io n ,  t h e y  w il l  d o  w e ll to  u se  th ese  means, 

I do  n o t  m e a n  to  e x p re ss  a n y  opinion a s  to w h e th e r ,  a t  common 

law, they would or w o u ld  not be responsible for not d o in g  so ; but 

th e re  is  no  a u th o r i ty ,  a n d  I t h in k  n o  p r in c ip le ,  f o r  sa y in g  th a t 

they a re  ju stifiec \ in  r e m o v in g  h im  to  a  p la c e  w h e re  th e  neighbours 

w o u ld  be exposed to  c o n ta g io n , th o u g h  i t  m a y  be th a t  those 

n e ig h b o u rs  w o illd  b e  f e w e r  i n  n u m b e r  th a n  th e  neighbours 

of the sp o t w h e re  t h e  in fe c tio n  b ro k e  o u t, n o r  for saying 
t i ia t , i f  th a t  w as d o n e , a n d  th e  c o n ta g io n  w a s  such as to  am ount 

to  a  real nuisance, those n e ig h b o u r s  might not m a in ta in  an 
a c tio n  an d  o b ta in  a n  in ju n c t io n  to  p r o te c t  th e m se lv e s  ag a in s t tbs 
im p o rta t io n  of fo re ig n  in fe c tio n . F o r  th o u g h ,  as I have a lread y  said, 
I th in k  i t  an in c id e n t  to the use of a h a b i ta t io n  in a town that the 
o c c u p ie r  must bear th e  n e c e s s a ry  risks of the inmates of a neigh
b o u r in g  h a b i ta t io n  fa l l in g  i l l  of a contagious d ise a se , I do not 

t h in k  i t  a n  in c id e n t  t h a t  he is to s u b m it  to  his n e ig h b o u rs  wilfuEy, 
though for very la u d a b le  motives, and not m a lic io u s ly , bringing 
in  c o n ta g io n , w h ere  i t  d id  n o t  p r e v io u s ly  e x is t, i f  th e  effect is not 

m e re ly  to a la rm  h im , b u t  to in ju r e  him. This, I  th in k , is borne 

out b y  the d ec is io n s o n  the su b je c t  o f  in o c u la t io n .”  These obser
vations are instructive in th e  present case.

"We are n o t aware under what authority the Magistrate issued 
an order for the compulsory removal of the girl from the private 
residence o f her mother. In the city of Bombay, we understand, 
the authorities have power to remove persons suffering froyin infec*
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1 8 9 7tious diseases to hospitals; but no suoli power seems to have been 
m fw red ia this Presidonoy. '

Upon the whole, we think, that the conviction in this case can- MATBsm 
not be supported, and we accordingly direct that the rule be 

made ahsolate.
Mule absolute.

APPELLATE CEIMINAL.

B efore M r. Jvs liee  Ghose a n d  M r. Justics  Gordon,

QUKEN-EMPBESS FA'PTAn OHAND (Pem ioxm ). 1897

Magistrate, Jn.rM tc.tion  o f— D h q u a lifw a lio ii o f  M a g h tra te  to tr y  c p x  ...

W U m B s^O m iu io n  io  record ila ienieni c f  accused under Code o f  

O r im m l P rocedure [ A c t  X  o f  18 BS), secUon 364— O rder a s io d isposa l 

o f property m  to w hich m  offence has been oommiUed— C r iin im l  P r o -  

eedun Code, section S i r - P r o p e r ( , /  fo u n d  b y  P olice  in  possession o f

W here a M ag is tra te  befo re  w hom  an  aocusacl person  ia  b ro u g h t o m its  to  

veoord (aa p io v i 'W l by  sec tion  384 o£ tb s  C rim in a l P rooadnra  O ode) a ta te -  

aeats.B iade b y  the  accused , he does n o t tlie re b y  m « l9  liim solf a w itness, 

aad  80 beoome disqnalifisd  fro ia  t ry ic g  th e  oaaa.

Tiia accused iviis conv icted  o f  orijn inal b reach  tru s t in  rospeo t o f 

aei'tain m oney Iw longing to th e  oompl/iiDnnt, and  i n  hiis eonvio tio ii the  

M agistrate m ade an  order under sec tion  517 o£ tUa C o ta  oE Orimin&l Pi'ooe- 

(lure, d irecting  t l ia ta n  am ount eijuiil to th e  m o n ies  em b'tezled  sh o u ld  ba rep a id  

to tb s  com plainant o u t o f  c e r ta in  su m s o f  m oney  fo ii0(J b y  th e  police on  tlje  

person of th e  accusedi
Held, th a t  th e  M agistra te  h ad  n o  pow er to  m ake  t |ie  o rder under sec tion  

517 o f tlia Crim inal Pi'ooedure O ode, th e re  b e in g  n o th in g  to sh o w  tb a t  a n y  

offence bad bean com m itted  w ith  re g a rd  to  th e  p ro p e tiy ,  or th a t  i t  h a d  been 

used lo r  the com aiission  o f  a n y  offence.

T h e  accused, who w a s  a cashier in the eiiiploy of the com
plainant, a dealer in kerosine oil, was convicted by the Presidency 
Magistrate of Calcutta, Syud Ameer Hossein, 'nuder section 408 
of the Indian Penal Code of criminal breach of trust in respect 
of certain monies belonging to the complainanfc. Upon the com
plaint being lodged the Magistrate issued a warrant for the arrest 
of tihe accused, who was brought up before the Magistrate under 

® Crim inal A ppeal No, 918  o f 1896 a g a in s t th e  order p assed  b y  N aw ab  

Amir Hoasein, Preeideooy M ag is tra te  o f  O alon tta , da ted  the 2 6 th  o f  O ctober 

1899.


