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CRIMINAL REVISION.

Before My, Justice Ghose and v, Justice Gordon.

1897 8 CAHOON (Prmmioner) ». A, MATHEWS (Opposire-party.j*
March 3. Penal Code (Act XIV of 1860), section 269—Negligent act—Refusal to allmy

person auffering from infectious disease o be wmovcd to o hospital—
Penal Code, sections 268, 270.

Where a mother refused to allow her davghter suffering from small-pog
t0 be remaoved to o hogpital in accordsnce with an order made by the Distriet
Mugistrote, unless she accompanied her, and was convicted of an offence
under section 269 of the Penal Jode by the District Magistrate 1

Held, that no anlawfal or negligent nct bad beon eomamitted within the
mesning of section 260 of the Penal Code.

Tag petitioner, Mrs., Cahoon, resided in a certain house in
Howrah with her daughter and another person, Mr, Webber,
who lived as a f'uend of the family without payment, and occupied
a room adjoining jﬁmt oceupied by the daughter.

The daughter was attacked with small-pox, and accordingly
the Magistrabe of the District issued an order for her removal to-
the hospital. Mrs, Cahoon resisted the execution of this order,
and stated that, if ther daughter was removed to the hospital, she
must be removed zalso. Thereupon the petitioner Mrs, Cahoon
wag prosecuted summarily under section 269 of the Penal Code
and sentenced by the Magistrate to four days’ simple imprisonment,

On application to this Court Mrs, Cahoon obtained a rule
calling on the Magistrate to shew cause why the conviction and
sentence under section 269 of the Penal Code should not be set
aside.

Mr. Jackson (Dr. Ashutosh Mukerjee, Babu Promothonath Sen
and Babu Maizendafkmatﬁ Roy with him) for the petitioner.—Under
section 269 of the Penal Code doing an aet is not the sams as
omitting to do an act. Wherever the Penal Code deals with the
question of omission, it expressly say so. The petitioner did not try -
to get small-pox. What offence has she committed ? Does any law

# Criminal Revision No. 42 of 1897 made agninst the order passed by

M. F. T\ Maguire, Digtrict Magistrate of Howruh, dated the 14thof January
1807.
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contemplate that a mother should under oircumstances like these
he separated from her daughter? The case of Queen-Inmpress v.
Krishnappa (1) where a person entered a frain suffering from
cholera was different, Here i6 is suggosted that the petitioner had
a lodger. If she had, there is nothing to prevent him from leaving.
But there is no evidence that there was a lodger, He was only a
friend, who lives in one of the rooms without payment. Section
969 cannot apply to {his case, hecause the petitioner has done
pothing. Section 270 has less bearing still. Also section 268,
How is a nuisance public which takes place in a private house ?
How can the petitioner be guilty of any offence for refusing
1o allow her daughter to be taken away, unless she (the petitioner)
went with her ? ‘

No one appeared to shew cause,

The judgment of the High Court (GHOSE and Gorpox, JJ.)
was as follows :—

The facts of this case are very short and ,sunple. The peti-
tioner, Mrs. Cahoon, has been residing in g icertain  house in
Howrah with her daughter ; and a certain person (Mr. Webber),
who is u friend of the fumily, lived with them without payment of
any hire or anything else, ocoupying the rooqﬁ next fo that ocou
pied by the girl. The latber was attacwoa-ith a mild form of
small-pox, and the Magistrate of the District¥issued an order that
she should be removed to the Campbell HtsPibal. ‘When this
order was attempted to be carried out, Mrs. ({ahoon objected, and
said that, if her daughter be removed, “ she muslt also be removed.”
Thereupon, & prosecution was instituted againgt her under section
269 of the Penal Code, thé result being that |she wag cozmcted
and sentenced to four days’ simplo 1mpmsoument

The case was tried summarily ; and the M;xglsh ate, after giv-
ing a brief analysis of the evidence, stated a‘i follows s

¢ 1t appears that the accused keeps lodgevsin her house and
that the witness lives in the next room to the girl who has small~
pos, and there is every probability of the small-pox being still
further disseminated over the town on account of her action. 1t
seoms, therefore necessary that she, especially as she has been a
nurss, and ought to know better, should be dealt with somewhat

(1) I, L, B, 7 Mad,, 276,
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goverely.” And in this view of the matber he convicted the peti-
tioner as already mentioned,
Section 269 of the Penal Code ocours in chapter XLV, which
is headed “of offences affecting the public health, safety, conveni-
ence, deeency, and movals,”

The first section, section 268, in that chapter lays down how s
person may he guilty of a public nuisance ; and the next section
269 provides :

¢ Whoever unlawfully or negligently does any act which s,
and which he knows or has reason to believe to be likely to spread
the infection of any disease dangerous to life, shall be punished
with imprisonment of either description for a term which may
extend to six months, or with fine or with both,”

The Magistrate seams to have been of opinion (as we under-
gtand him) that because the acoused kept lodgersin her house,
there was every likelihood of such lodgers catching the disense
(small-pox), and that, throngh them, the contagion might be
spread over the town of Howrah. The Magistrate in his expla~
nation, since sume,Lted to this Court, repeats the same view, and
states that the act’ nf Mrs, Cahoon was illegal, the word  un.
fawfnl 7 as occmrmg in section 269 having ab least the same
jmport a5 the word “illegal” as defined in the Penal Code ; and
that therefore the conduct of Mrs. Cahoon comes under the head
of “public nuisance,”

Now, it appears to us that the initial mistake which the
Magistrate fell into was that he considered that Mrs. Cahoon kept
“boarders” or “lodgers ” in her honse. Of this, there is no evi-
dence ; the only person residing with the family at the time
being a friend who lived not as a boarder or lodger and who
was welcome fo go away at any moment he pleased. Mrs. Ca-
hoon was mnot responsible, if he chose fo stay there, and by his
own infervention incurred the xisk of calching the ocontagion.

The word “illegal” is defined in the Penal Code, but the
word © unlawful” is not; and there are various sectionsin the
Code, whers the two words are rather indiscriminately used.
An act however may be lawful, though it may be illegal ; and
an act may be unlawful, though not illegal. But accept-
ing the view of the Magisfrate as correct, the question arises whe
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ther the ack of Mrs. Cahoon amounted to a “ publiq nuisance,”’
ond cansed danger to ¢ public health.” She was living with her
daughter in a house of which she was the owner or accupier ;it
was not a public house, she kept no lodgers or boarders, she kept
her daughter in a room, and never took her out of the house,
or to any public place. And we fail to sce how by keeping tho
girlin the house, or apposing her removal to a hospital, she caused
any “common injury or annoyance to the public or to the people
in general, who dwell or accupy property in the vieinity ” within
the meaning of section 268, which defines what a public nuisance
i3

What is really a public nuisance may be gathered from
Chapter X of the C'ode of Oriminal Procedurc headed * Public
Nuisance,” and the procedure laid down therein for tho abatement
of such nuisance.

Turning then o section 269 itself, can it bo said that the act
of Mrs. Cahoon in keeping her child, though [nttacked with
small-pox, was an unlawful or negligent act, and can it be said
that, when she did so, or when she opposed the!yemoval of the
gt toa hospital, she knew or had reason lo bel&eve that it wag
likely to spread the infection of small-pox ? We are unable to
answer these questions in the affirmative. If Wasno doubt her
duty, if she had the means, to isolate her child §n such a way as
not to spread infection to others; and apparenfly she did what
ghe was bound fo doy and we do not think thnt she committed
sy unlawful nct by objecting to the removal of the girl toa
hospital ; and indeed it may well be said, that the carrying of {ho
patient through a public street would be more risky to the publiv
{han keeping her in a private house.

" We might in this connection refer to some of the observations
of Lord Blackburn in the case of the Metropolitan dsylum Distriet
v. Hill (1) where the question to be decided was whether a
small-pox hospital was a public nuisance, and where the duty not
to spread infectious disease was congidered. Lord Blackburn in the
course of his judgment observed as follows: “ Where those whe
have the custody of the person sick of an infectious disorder have
not the means of isolating him from the other inmates which is

(1) L. R, 6 App. Cas., 198 (2C5).
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very commonly the case with the poor, and consequently thogy
other inmates and the neighbours are exposed to the risk of infac.
tion, 1 think that the inability to isolate him would form a sufficient
excnse to be o defence to any indietment; and I think also,
though I am not aware of any authority on the suhject, that the
neighbours could not maintain any action for the damage which
they would in such a case sustain from the proximity of the infact.
ed person, it being a necessary incident to the use of property for
hahitations in town that contagious sickness may befall their neigh-
bours, If those who have the charge of the infected person have
the means of isolating him on the spot, they certainly do well to
use them, and, if it cannot be done on the spot, and they can,
either by their own means, or by the aid of charitable persons who
have erected an hospital, find a place where he can be isolated so as
to avoid the risk of infeation, they will do woll to use these menns,
I do not mean to express any opinion as to whether, at common
law, they would or would not bs responsible for not doing so ; but
there is no authorily, and I think no principle, for saying that
they are justified in removing him to a place wheve the neighbours
would be expo’sed to contagion, though it may be that those
neighbours woxﬂd be fewer in number than the neighbours
of the spot where the infection broke out, nor for saying
that, if that was done, and the contagion was such as to amount
to & resl nuisance, those neighbours might not maintsin an
action and obtein an injunction to protect themselves against the
importation of foreign infection. For though, as I have already said,
I think it an incident to the use of a hahitation in a town that the
occupier must bear the necessary risks of the inmates of & neigh-
bouring habitation falling ill of a contagious disense, I do not
think it an ineident that he is to submit to his neighbours wilfully,
though for very laudable motives, and not maliciously, bringing
in contagion, where it did not previously exist, if the effect is not
merely to alarm him, but to injure him, This, I think, is borne
out by the decisions on the subject of inoculation.” Thase obser-
vations ave instructive in the present case.

We are not aware under what authority the Magistrate issued
an order for the compulsory removal of the girl from the private
residence of her mother, In the city of Bombay, we undgrstand,
the authorities have power to remove persons suffering froj{n infec:
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Hous diseases to Lospitals 5 bub ne such power seems to have been
conferred in this Presidency.
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not be supported, and we accordingly direct that the rule be

made absolute.
¢ B G Rule absolute.

APPELLATE CRIMINAL.

Befave Mr. Justice Ghose and Mr. Justice Gordon,
QUEEN-EMPRESS » FATTAL CHAND (PerTiTIoNER).
Magistrate, Jurisdiction of-Disqualification of Magistraic to iry case—

itness—Owission o record  statement of accused wunder Code of

Oriminal Procedure (Act X of 1882), section 364—Order us fo disposal

of property as to which no offence has been  committed-—Criminal Pro-

cedure Code, section 817—Property found by Polfce in possession of
acensed,

Where & Magistrate before whom an accused pergon id broug it omits to
reoord. (a8 provided by ssotion 364 of the Oriminal Procsdnra Cods) state-
ments.made by the aceused, he does not thereby makd himself a witnass,
aad 50 become disqualified from teying the case, |

The accuged wag convicted of criminal breach o‘@' trust in vespect of
cortain money belonging to the complainant, and in ‘his convietion the
Magistrats made an order under section 817 of the Cade of Criminal Proce-
dure, directing thatan amount equal fo the monies embkyzled should be repaid
to the complainant aut of cerbain sums of money foungi by the police on the
person of the accused,

Held, that the Magistrate had no power to make tlgxc order under section
517 of the Criminal Procedurs Code, there being nothivg to show that any
offance had been committed with regard to the pwperéy, or that it had been
ugod for the commisgion of any offence.

TrE accused, who was a cashier in the efﬁp]oy of the com-
plainant, a dealer in kerosine oil, was convioted by the Presidenoy
Magistrate of Caleutta, Syud Ameer Hossein, under section 408
of the Indian Penal Code of criminal breach of trust in respect
of certain monies belonging to the complainant. Upon the com-
plaint being lodged the Magistrate issued a warrant for the arrest
of the accused, who was brought up before the Magistrate vnder

% (riminal Appeal No, 918 of 1896 against the order passed by Nawab
i&mil’ Hossein, Presidency Magistrate of Qaloutta, dated the 26th of October
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