
J89S “  questions arising between the parties to the suit in whieli tie
------ ------ decree was passed or fcbeir repreaentatiyes,” and they relate to tlia

Dabsi esecution of the decree. The object of this suit is apparently
T uaokomoni against some property other

Dassi. than tlia.t -which was actually mortgaged. I  cannot see yihj
this question cannot, as between the parties, be determined by tlie 
Court eseottting the decree, and iu the execution proceeding. 
The case of FroBmno Goomar Sanyal v. ICali Das Sanyal (1) 
slows that a narrow construction ouglit not to be placed upon 
section 244, but that all questions which can possibly be determined 
in the execution proceedings should be so determined.

I  would dismiss this appeal with costs.
Appeal dismissed. 

Attorney for the appellant: Babu Kally Nath Mitter, 

Attorney for the respondent: Babu Qanendm Sarain DuU,
H , -W.
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c Ir i m i n a l  r e f e e e n c e .

. Before''M r. Jusiice Ghose an d  M r, Justice  Gordon.

1897 Q D E E N -E M F R E S S  v. M A N IC K  O H A N D B A  SABEAR.®

3. P fd f- fy n — jSanction tq  proieoute—A p p lica tio n  f o r  sanction— C rim ina l Proce^ 

dure Code (A c t  i ’ o f  IS S S ), sections 3S7, 3S9— P e n a l Code (A ct X L V f f f  

1800), section S O S-^W ilhdraw a l o f  conditional •pardon.

A n  app lieation  to  t(iio Hig-h C ourt fo r  sunotion to  p rosecute an  approver for 

g iv in g  fa lse  evidence jfehouW be b y  m otion  on b e h a lf  o f  th e  O ro w ain o p en  
Court.

T he w itlidraw fti o f  th e  conditiontil p a rd o n  should  be  mftdo, under 
aootion 339 o f tlia  CJriminal Proooduve Code, b y  the  au th o rity  th a t granted 
i t  and  no t by  the  H ig h  Court.

T h i s  case was referred by the Sessions Judge of Nadia, asking 
the High Court to withdraw the conditional pardon offered by the 
Joint Magistrate of Meherpur to an approver, and to' sanction his

® C rim inal R eference No. 1 o f 1897 m ad e  b y  K u m a r G . K . Deb, SesBiona 
J u d g e  o f N adis, dated  th e  2 0 th  F e b ru a ry  1897,

(1) I, L. B.. ID Oaio, C83 ; L. B., 19 I. A., 106,
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prosecution under section 839 of the Oriminal Procedure Code. 
The referenoo was as follows

" Under section  S39 o f  th e  C ods o f  C rim inal P rooeduro , I  have  th e  h o nour 

to request the H ig h  C ourt to w ith d raw  th e  cond itiona l p a rdon  offered u n d er 

section 337 o f the Code o f  C rim inal P ro ced u re  b y  th e  J o in t  M ag isb 'a le  o f 
Meherpur to  the  app rover R am  P roaad  B aheiia in  th e  case  Q ueen-Em press 

V. M m k h  Ohandra SarJear under sec tion  302 o f  th e  P en a l Code, as  he  has 

w ilfallj' concealed in  h is  ev idence  in  th e  C ourt o f  SesBions e v e ry th in g  

connected w ith  th a  m u rd er and  re tra c te d  hie p rev io u s  s ta tem e n t h e fo ra  

the Jo in t M agistra te  o f M eherpur, a  copy  o f  w h ich  is he re to  annexed . In  

this Court he s ta ted  th a t  tho s ta tem e n t w as m ade , b ecause  o f Wie b e a t in g  1)0 

received a t  tho h an d s  o f  th e  Suh-Inspeo to r. T h e  ev idence  o f  th a  I ’u n ch a ya t 
Chandra K undu  show ed th a t  th a  s ta te m e n t w as  n o t ex to rted  f ro m  tiie  

prisoner by  e ither su b jeo tin g  h im  to  b e a tin g  o r h o ld in g  ou t th re a ts  to  h im . 

There ia no chance o f  h is  suceeBsfal p rosecu tion  u n d e r section  302  o f  th e  
Penal Code, as h e  d id  n o t eq u ally  c r im in a te  h inase lf w ith  th e  p riso n e r 

Maniok C handra S arkar ; b u t i t  is  c lear th a t  e itiia r h is ev idence g iv e n  b e fo ra  

the Jo in t M agistra te  o f  M eherpur w as fa lse  o r t l ia t  g iv en  a t th e  Sessions 
Coart on th e  16th iu s tan t. I  th e re fo re  re q u est th a t  th is  C ofirt m ay  be  p leased  
to sanction his p rosecution  u n d e r sec tion  193 o f  th e  P e n a l Code and  u n d e r  

clause 3 o f section  339 o f  th e  C rim in a l P ro ce d u re  jOodo. T ho p riso n e r 

Manick O hundra S a rk a r w as unan im o u sly  acctu itted  b y  th e  J u ry ,  m a in ly  

because tha  principal w itnesses re tra c te d  th e ir  s ta tem e n ts  b efo re  th e  J o in t  

M agistrate, thus cau sin g  a  g rav e  fa ilu re  o f  iu stioe  in  th i s  case ,”

The judgment of the Higli Court ( G h o s b  GtOk d o h , J J . )  
was as follows:—

We are of opinion that an application for sanction to prosecute 
an approver for giving false evidence should he mads bj'- motion 
on behalf of 'the Crown in open Court, and \iot by a letter of 
reference, sucli as has been submitted by the Sessions Judge in 
the present case.

As to the other recommendation made by th6 Sessions Judge, 
we think that it is for the authority, which Granted the con- 
ditional pardon, to withdraw it, and not for thia Court to do so iu 
the first instance under section 339 of the Criminal Procedure 
Code.
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Maniok
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C. E. a.


