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Be/om il/i'. Justice Bemrhy and Mr. JuBtice Ameer Alt.

SA T U R JIT  P E B T A P  B A H A D O O R  S A H I ( D e f b h d a n t)  V. D U L H IN  1897
G U L A B  K O B E  ( P l u n t i f p . ) *  F A r m r u  9.

A rhilrai'm — A i m n l — Decree in  acconlancc loitli a io a n lw ith  s lig h t m od 'ifm -  
—A ppeal— -llUgal aw a rd — Reference ajypUed f o r  l y  agent w W w ut 

auilafi ty— K nowledge and  tao it nilifioaUon h j  p r incijja l— C im l Proee- 

iluns Code (1SS3), sec thn  6gS.

la  a Buit w liioh was d e fen d ed  b y  an  a g e n t  (a m -m vh h ta r)  on b e lia lf o f  

the drfendant, tbe  a g en t app lied  fo r  a re fe re n ce  to  a rb itra tio n  a lth o iig li he  

had DO powor to  do so under th e  am-muhhtarminaJi. A fte r  th e  subm iasiim  

of the award, objection  w as m a d s  on b e h a lf o f th e  d e fe n d a n t  th a t  th e  a g en t 

iiad no authority  to  app iy  fo r  o r c o n sen t to  th e  re fe ren ce . T he  ob jeo tion  w as 
oveiTulecl by th e  Court, an d  a decree  m ade  in  aooo rdanoe  w ith  th e  aw ard  w ilb 

one slight m odiiioation in  the  d e fe a d a n t’a f a v o r ,

jETeM, (1} ia  answ er to an  o b jec tio n  th a t  no  appeal la y  ; under sec tion  522 

of tlie C ifil Procedure Code, e x ce p t iu  so f a r  as th e  deo|'ao waa in excess o f 

or not in accordance w ith  th e  awai-d, th a t an  ap p ea l w o u ^  lie i f  th e  aw ard 

was shown to bo illegal and void ab m l io ,  N a n d ra m  Dc^lurani v. N m c h a n d  
Jaiavdluini (1) follow ed,

(2) That a lth o u g h  th e  a g e n t waa n o t au th o rized  to  a p^Iy  f o r  or consen t 

to a reforonoe, th e  d e fen d an t, h a v in g  been aw are  o f  t(lia prooeodinga and  

tacitly ratified the  action o f  hia a g en t, could n o t be  aUo;vE|d to  quefstion th e  

legality o f the aw ard , and  th e  aw ard  w as n o t vo id  ah inijlia. Unniranian v.

C M han  (2) re ferred  to.

T h e  facts of this case, so far as tbey ai*e material to tHs report, 
sufficiently appear from the judgment of tha JSfgh Ooiirt. The 
principal question discnssed iu appeal was whether the decree in 
this case, which was passed in acoordanoB with th^ award of arbi­
trators with a slight inodiGoation, was subject to an appeal to 
the High Court.

The defendants appealed to the High Court.
Babu Saligram Singh, Babu RagJiunandm Prasad, and 

Mr. II. JL Mendies for the appellant.

* Appeal from  O riginal Deovoo No. 191 o£ 1894 a g a in s t th e  decree  o f  

Jiidcio N ath D asa, S u bord inate  J u d g e  o f  T irlioo t, d a ted  th e  8 0 tb  o f M arch 

1894,

(1) I. li E , 17 Bom:, 357. (2j 1. L, R., 9 Ittad., 451,



!8'J7 Babu Vmakali Mukeijee Babu Nalini Nalk Senim  tlie
"’b A T u n T ir ' respondent.

pERTAP
Bajiadoou TJmaMi Mukeijee for the respondotit took a prelimi-

Sa h i nary objeofcioa midoi- section 522 of tlie Ciyil Prooedura Code
Ddliiih and urged that tliere was no appeal ag-ainst this decvee except;

CuTLAB Kobe, jj. excess of, or not in  accordance -VTith, fctie award,

Baba Sallgram Singh for the appellant contended that tlie 
ohjections taken to the award if established would make the awari 
illegal, and an appeal is allowed in a case like this. There wag m 
valid reference in this case, as the defendant did not authorize 
it, and the whole proceeding was iniaiithorized and illeffa], 
Frotap Chunder Roodro v. Iluro Monee Dossia (I), Lah
hwari Prosad v. Bir Bhanjan Tewari (2), Jungles Ram v. Ram
Heet Sahoy (S ', Nussurwanjee Pestonjee v. Mynoodeen Kliaii 
(i),B.nA Nandram Dcdiimm y, Nemolmnd Jadavaliand (b). The 
other, question is one of Umitatiou. That is also an error of law, 
and the award should be remitted uuder section 320 of the 
Civil Procedure Code.

Babu UnaMji Muhrjee for the respondent,—The objection 
as to the authority of the agent should not be allowed to ha 
raised in this case, llfl^draman y. Ghathun {(i). The objeoi;ion was 
not taken in the petition before the Court below. There was 
ratification of the agent’s acts. The dearee being in aeeovdanoe 
with the award,, there is no appeal. As to limitation there is uo 
error patent on the face of the award, and no objection was taken 
in the written statement on the ground of limitation.

Babu Saligram Singh refoiTod to Mahmd Bam Suleed v, SaUtj 
Earn Sukal (7).'

The judgment of the High Court (BuvEKLiiiY and Ameer Am, 
J J .)  was as follows ;—

This appeal is by the defendant in a suit which was brought 
against him in the Court of the Subordinate Judge of Mozutfer- 
pur. The defendant who resides in the district of Gocakhpiu, 
defended the suit by his am-mu&htar, one Hurdeo Narain, who

(1) 24 W. R,, 183. (2) 8 B. L. E,, 815 ; 15 W. E,, I .  B , 9
(3) 19 W, E., 47. (4) 6 Moa. I. A., 134 (155.)
(fi) I. L, E,, 17 Bom., 357 (6) I. L, E., 9 Mad, 451.

(7) I, L. R,, 21 Calc,, 590 ; L. R., 21 I. A., 47.
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1897appears to bave verified and filed tlao written statement. After 
])euding for over a year in the Snbordinate Judge’s CoTirt, the Bahhuit

case wag, at the roquesi of both parties, roferrod to arbitration, 
rrnd on the 12fch March 1894 the arbitrators submitted their Sahi

award, tioldiag that the plaintiff was entitled to recover the sum DotniN
of Es. 3,247 proportionate costs from the defendant. Gu u b  Koeb.
Oaths 19th M arcithe defendant, through the same am-nmkhtai', 
illed an objection, in  whioli he prayed that the award might be 
sat aside on the ground (amongst others) that the arbitrators had 
allowed certain items wliioh were barred by limifcition, and when 
tlio matter came on to bo argued a farther objection was raised, 
orally to the effect that Hnrdeo Farain’s am~nnt!cManamali did not 
authorize him to consentto the arbitration. The Subordinate Judge 
disallowed these objections, and made a decree iu  accordance 
with the award with one slight modification in the defendant’s 
farour. A preliminary objection has been taken that nnder the 
provisions of section 523 of the Code no appeal lies against this 
decree, “ except so far as it  is in excess of or iiot in accordance 
with the award f  but upon the authorities, ihe^  ̂ latest cited to ns 
being the case of Nandram Daluram v. Fem^iand Jadavoliand 
(1), it is clear that an appeal will lie if the award j s  shown to bo 
illegal and void ah initio. Now, the defendant hlimself, that is to 
say, in his own person, appeals to this (Jonrt, and the main ground 
of Hs appeal that is pressed upon us is that his am-mnkhtar, so 
far from being authorized to consent to a roferenc e to arbitratioHj 
was expressly prohibited by the terms oi: his miMtarnamah from 
go doing. The muhhtarnamah in truth does in our opinion con­
tain such a prohibition. The attorney is authorised to do all acts 
in Court for his principal and to file petitiona oj’ all sorts “ save 
and except petitions for relinqaishment or admission of claims 
m i pmohnamah,’’' h j  which last term ws 'understand petitions 
for reference to arbitration. ;

Now, there is no question that the applioatioii for the reference 
to arbitration was presented to the Court on behalf of the defen­
dant by a pleader, whose valcaliitnamah was signed by Hurdeo 
Narain. Hurdeo Narain, having no authority to make such an 
application himself, had of course no authority to authorise any

(1) I. L. K., 17 Bom,, 357.



1897 one else to do so. The application therefore was not in accord. 
^ ■ ^ ~ n T  requirements of section 506 of the Code. But a

P e r t a p  further qnestioiawbich we have to consider in this case is, whe-
g,iHr ther the defendant was aware of the reference to arbitration and

T )0* ' i i i n  proceedings before the arbitrators, and, if so,
Gdmb Koeti.-whether ha can now be allowed to raise this objection when the 

award has been given against him. The proceedings in the case 
appear to us to show concksively that the defendant was person­
ally aware of what was being done on his behalf. I t was a suit bê  
tween members of the same family. The plaintiii agreed to be 
boTind by the defendant’s sworn testimony in the case, and sum­
mons was served upon him to appear personally and give his 
evidence. An application to allow him to give his evidence on 
Commission was refused. Thereupon several successive medioal 
certificates ware filed on his behalf to the effect that he was too 
ill to attend in person to give evidence. At thi,<3 stags of the case 
the matter was referred to arbitration. The first order of re­
ference was madie on 29th Fovember 1893. That reference proved 
iiifrnctnons, and[ a second order was made on 23rd December 
1893. The awarcl was not submitted till 12th March 1894. Be­
fore the arbitrators, again, the plaintiff applied to have the de­
fendant examined personally. The defendant, apparently frora. 
fear of having to give his evidence, left his homo for 
Lucknow, and tie  arbitrators were unable to securo his atten­
dance. Upon these facts it is impossible to come to any other 
conclusion than that he was aware of the reference to arbitration 
and tacitly ratifieid the action of his am~muJJitar in applying for 
such reference.' I t  was only when the award was given against 
him that ifc occurred to him to raise the present objection. The 
ca,se of UnnimDvm v. Chathan (1) is an authority for holding 
that in a case likd this a person who has stood by and assented to 
the proceedings , before the arbitrators cannot afterwards be 
allowed to turn round and question the legality of the order of 
reference. We think, therefore, that this ground fails, and that 
thn defendant, having acquiesced in the proceedings, the award 
was not void ab initio in consequence of the defect in the order 
of reference.
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The second point urged is tlaat the award is illegal, inasmncli 1807

ns tlie arbitrators Tiaye allowed certiiiu claims wHoli, it is said, are Satorjit 
l)!»rred I j  limitation. Tliis o\)jection refers to tWos smns of 
money ■whicli wore borrowed by tia  defeiidant more than tbree Sa.h i 

years before suit, hut wliioh he agreed in writing to repay at a DnLHis 
date which was within three years of suit. The arbitrators Q -u la b  K o b k . 

were of opinion that these writings were not properly stamped, 
and wave therefore inadmissible in evidence. Bat they found 
that “ apart from the so-called receipts, there is ample evidence on 
fte record on behalf of the plaintiff, documentary and oval, to 
prove that the defendant did actually borrow money from the 
plaintiff in the way stated." And they go on to say : “ In  onr 
opinion no portion of the claim is barred by limitation.” I t  is 
clear, therefore, that no illegality in this rospeot is apparent 
upon the face of the award, such as might have been a ground 
for remitting the award under the provisions of geotion 520 of 
the Code. And it appears to us to be still more clear that the 
award was not in this respect so illegal or void ah initio, that an 
appeal against the decree made upon it  will lie-

For these reasons we are of opinion that thrj appeal falls, and 
ninst be dismissed with costs.

s. 0. 0- Jppi^al dismissed.

A P P E A L  P R O M  O R I G I N A L  C I Y I L .

Before S ir  F n m m  W illia m  M aclean, K n ig h t, C h e f  J'listice, M r. J n iio e
Maaphm'son a n d  JUr. Jusiice  T reveh ja ^ . 1896

JOGES'IAYA D A SSI (PLiraT iF i?) ». T H A O K O M O N I D 4,S S I (D e fe u d a m t) ."  S'av. 28 ,24  

LiTmlation-— Mortgage dea'se— Transfer to E igTi C ourt fo r  execution— A p -  .

plisatiD nfor m m t io u  l y  s a h — C ivil P rocedure Oodei(_Aot X I V  o f  188S), 
sec tions 22?, 230, PA^— T ransfer o f  P roperty  A c t  ( | f  o f  188S), seetim s  

67, S9— L im ita tion  A c t  {A c t X V  o f  1S71), S e h e iu h  I I ,  A rtic le s  IS S , 179.

On tli0 29th Septemliar 1882 ei daoree was obtaiaed against the defendant’s 
hiwband in a Btrit ou a mortgage by tlio lattec, datad tlie Gth April 1880. On 
the 27th Jaly 1883 an orfer was, mada for tj’atisfer of tbe decreo to the.
High Conrf; for execution, On the 8tli April 1886 liio iipi'lifl t(i
the IligU Court for execution by attftolnnent of Liio p'oiisrtiiin,
and in the same year an order for attachment waa made. The mortgagee 
iod in April 1892 ; and on the 20th August 1894 the plaintiff (his widow

* Appeal from Oi'iginnl Decree No. 43 of 1896, againat the decision of 
Mf, Justice Sale, dated the 15th Septembei' 1895, in suit No. 145 of 189B.


