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It is admitted that the appeal numbered 71 will be governed
by this decision. That appeal, therefore, will also be dismissed

with costs.
8 G 6 Appeal dismissed.

ORIGINAL CIVIL,

Bofore My, Justice Sule.
B. D. SASSOON axp oreErs (Praiwtirrs) » HURRY DAS
BHURUT (DEFENDANTS).

Presidency Small Calise Court Aet (I of 1895), sections 37 and 38—New
trial—=Jurisdickion—Powers of Bench siiling on application for new frial—
Ground for new triai—Question of Evidence,

The Fourth Judge of tho Presidency Small Cause Cowt, in a suit tried
by him, delivered judgment for the plaintiff, The defendant applied under
geetion 38 of the Presidency Small Cause Comt Act (I of 1895) for a new
trial, and the Judges (the First and Fourth) on such application set aside the
judgment and dismissed the plaintif’s snit with costs, and on the plaintiff’s
application the Full Bench of the Small Cause Court rofusod to interfere.

Held, by the High Court that tho Judges exorcised the powers of an

“Appellate Court in setting aside tho oviginal decred, and &xceaded the
jurisdiction vested in them by section 38 of {the Act, such jurisdiction being

o revisional jurisdiction only. N

Held, 2lso that, where the question is owe of evidehoe, the judgment of
the Original Court could be reversed, and a new trial directed, only when such
judgment is manifestly against the weight of evidence,

Sudasook Gambir Chund v. Kannayya (1), followed,

Iy this case the defendants entered into of contract with the
plaintiff on the 17th September 1894 for the pmchase of certain
bales of dhooties to arrive by November and Decembor shipment.
The vessel containing the dhooties arrived, and wag entered ab
the Custom House on Saburday, the 22nd December 1894.
The plaintiffs, belonging to the Jewish faith, transacted na
business on Saturday. The 28rd December being s Sunday the
Oustom House was closed, and remained so until the 28th
of December, upon which date the plaintiffs applied for delivery
~of the goods. The goods, however, in the meantime became
lishle to duty; the Indian Tariff Act (III of 1896) laving

(1) L L. B, 19 Mad., %,
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come into operation on the 27th ; and the plaintiffs had io pay
duty onthe goods to the extent of Rs. 154-2-6 beforc delivery
thereof from the vessel could be obtained by them, “he
defendants took delivery of and paid the contract price of the
said goods, but denied their liability to pay the sum of
Rs. 154-2-6,

The plaintiffs fled n suit in the Court of Small Causes
on the 8th July 18953, praying for the recovery of the said
sam and costs, and on the Ist of November 1895 judgment
was delivered by the Fourth Judge of the said Cowrt in
favour of the plaintiffs. The deferdant then applicd under sectiom
38 of the Act amending the Presidency Smal Cause (loust Ach
(Act I of 1895) to have the judgment set aside and fora
new trial. This application was heard hy the Officiating Chief
Judge and the Fourth Judge on the 17th April 1896, and they sef.
agide the judgment and dismissed the plaintiffs’ suit with costs,
Thereupon the plaintiffs applied under section 88 of the said' Act
for an order to, et aside the decree dismissing the suit,
Thig application wims doalt with, and dismissed with costs on the
10th July 1886 bz a Full Bench, consisting of the Chief Judge,
and the Second and Fourth Judgos of the Court. The plaintiff there-
upon moved the High Court under scction 622 of the Code of
Civil Procedure, and obtained a rule ecalling upon the defendant
to show cause why the judgment and decree, dated respectively
the 17th of April and the 10th of July 1896, should notbe sct
asido. ‘

" Mr, Avetoom for the defendants showed cause.—In this case
the Bench under seofion 88, Act I of 1895, had power to hear
the application of the defondant, and to reverse the decree againsi
him, and to non-suit the plaintiffs, which was what they had done.
Seo Sadasook Gambir Chund v. Kannayya (1), It was there held
by Best, J., that the language of section 87 of Act XV of
1882 (sections 37 and 38 of Act I of 1895) seemed to indicate
that, though a party was not entitled to appeal as of right, the
Court might, if it thought t, veconsider any decree or order
with all the powers of an ordinary Appellate Court, The High
Qourt of Bombay in Hussanbloy Fisram v. The DBritish India

(1) L L. R, 19 Mad,, 9.
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Steam Navigation Company (1) refused to interfere upon an appli- 1896
eation for a rehearing of a suit which had already been decided by

a Jultge of the Small Cause Court, where the evidence was of a o
conflicting character and not such as to justify a distinot opinion pyg g;;;;m_
that the Small Cause Court Judge was wrong in his decision,

Mr. Jackson for the plaintiffs in support of the rulo.~The
application in this case was made on behalf of the defendant,
against whom a decree had been passed. It was made in the form
of an appeal against the decision of the Fourth Judge and on
gromds which rolated to the question of appreciation of evidence.
In their judgment the Full Bench dealt with the case exactly
as an Appellate Court might have treated it. This the Full Bench
could-not do. Bee Sadasook Gambir Chund v. Kannayya (2). The
view taken by the majority of the Judges in that case was thab
the Full Bench of the Presidency Small Cause Court had trans-
gressed the limits of the jurisdietion given by Act XV of 1882,
section 87, as the cagse was one on which different minds might
not unreasonably have come to differcnd conclusrons An order
for o new trial is unnecessary, as upon the adzintted facts the
plaintiffs are entitled to judgment. Johnson ; v. The Credit
Lyonnats (8).

SaLm, J—This applieation raises the ques fon whether o~
decres by two Judges of tho Small Cause Courty dated the 1Tth
of April 1896, was made in oxcess of the jurisdietion of the
Court, and, if so, what othor order ought now to be made.

SassooN

‘The plaintiffs in this suit are Messrs. Sassoon & Co., and the
objeét of the suit was to recover a sum paid by them as duby
on goods sold to the defendant. i

The cause of action is thus stated in the plaint's—

{1) That the defendants entered into a contract in Caleubln with

pleintiffs on the 17th September 1894 for purchase of cerfain bales of
dhooties,

(%) That the defendants have taken delivery of the goods ond paid
plaintiffs the contract value of the goods, but have failed to pay the
amount of duty on the goods which was legally payable by defendants,
and which the plaintiffa ave entitled to recover back from defendants having

(1) L L, R., 12 Bom,, 579, () T L. R, 19 Mad,, 96.
(3) L. R, 3 ¢. P. D, 82,
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to meet the same to get the dhootiss delivered and passed out from the
Custorn House authorities.

The defence set up was a8 follows s

Admit contract, deny that the defendant is lable to pay any duty, if
tho plaintiffa bad exercised ordinary diligence.

The goods arrived bofore the Indian Tariff Act came inty
operation,

The payment of the money claimed in the suit seems noyer
to have been disputed, but the defence in substance was that by
the exercise of ordinary diligence ihe payment of the taf
duty might have been avoided, and that therefore the plaingify
were not entitled to recover the same from the defondant. Ay
the first hearing, which took place before the learned Fourth Judge
of the Small Cause Court, only one witness was called, and that
was by the plainiffs.

The defendants adduced no evidence in support of their
defence, and the Fourth Judge made a decres in favour of the
plaintiffs for t‘i}e full amount of their cdaim. The defendant
then filed an application for a new trial on the grounds therein seb
forth relating c}lieﬂy to the questions of evidence. On the 17th
April 1896 o Bench was formed for the hearing of the new trial,
consisting of the learned Officiating Chief Judge and the learnsd
Fourth Judge, who set aside the decree and dismissed the suit.
The next proceeding was an application by the plaintiffs for a
new trial in respeet of the decree made on the 17th April 1896.
That application was dismissed.

The main qrestion which has been discussed hefore me is
whether the leained Judges of the Small Cause Uourt exercised
a jurisdiction, W'Lich was not vested in them, in reversing th¥
original decree and dismissing the suit; the ground alleged
being that in so doing they exercised the powers of an Appellate
Court and exceeded the powers given them by section 38 of the
Small Canse Court Act.

The facts as set forth in the judgment of the learned

Chief Judgoe delivered on the occasion of the last application

for a new brial are as follows: *The plaintiffs entered into 4
contract for the sale to the defendants of goods to arrive, delivery
to be taken within ninety days from the date of arrival, 7, e, the
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date when the vessel is entored at the Custom House. The
goods arrived and the vessel was entered abt the Custom House
on Sfturday, 22nd Decomber 1894.”
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Section 38 of the Presidency Small Cause Court Act provides Das BRUKUT.

that “where & suit has been contested the Small Cause Court
may, on the application of either party made within eight days
from the dafe of the deeree or orderin the suit (not being =
decreo passed under section 522 of the Code of Ciivil Procedure),
order o new trial to be held, or alter, seb aside or reverse the
docree or order, upon such terms as it thinks reasonable, and
may in the meantime stay the proceedings.”

Itis olear this section must be read with the preceding
section 87, which provides that “ save as otherwise provided by
this chapter or by any other enactment for the time being in
foree, every deeree and order of the Small Cause Court in a
suit shall be final and conclusive.”

The only reasonable meaning to be deduged from these
sections taken together is, that the Legislaturd did nof intend
that each and every decree and order of zq119 Small Cause
Court should be subject to appeal.

A similar view was taken hy the majoruy of the Beneh of
the Madras Court in the case of Sadasook Gambir Chund v,
Kannayya (1), And turning to pago 113 of MaGEWﬁD § Small Cause
Cowt Practice it would appear that it has not ;bcen the practice
of the Small Cause Court to deal with apphcmtlons for & new
trial exoept under the powers ardinarily exercised by a Revisional
Court, The learned author of the “ Small Couse Court Practice
. Btates various grounds wupon which the Small Cause Court
have granted new trials, all showing that the jurisdietion exercised
hag been that of a Revisional Court.

Where the question is one of evidence the judgment of the
Original Court could be reversed, and a new trial directed only
when such judgment iz manifestly againsl the weight of evidence,

- Now turning to the facts of the case which urc exceedingly
snnple, there can he no doubt that in sefting aside the original
decrse made in this suit, the learned Judges proceeded on the
supposition that the first Courb had taken an incorrect view of

(1) 1 L B, 19 Mad,, 96,
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the evidence or had wrongly construcd the contract in suit. Itjq,
I think, obvious that on the evideuce as given in the first tria] it
would be impossible for any Court to disturb the judgment upon
any ground which would he open to a Revisional Court, and there
can, I think, be no doubt that the learned Judges exercised 4},
functions of an Appeal Court in setting aside the original decree
and digmissing the suit. It would therefore follow that in so doing
they had oxceeded the jurisdiclion vested in them by section 3§
of the Act.

The next question is as to the proper order which under the
circumstances this Court should make,

There is, ag L have already pointed out, no dispute as to the
facts, The ground upon which the learned Officiating Chief
Judge thought that the original decres was wrong is thus stated
by bim in his judgment in the last application: *“But here I
think there was a duty cast on the plaintiff under the contract fo
clear the goods on arrival, for the defendant was ontitled to take
delivery at any time within ninety days from the date of arrival,
and therefore th;;: plaintiff should have had the goods oleared
and ready for dehfvery all that time.

Tho learned Second Judge also thought that the plaintiffs
onght to have cleared the goods on the day when the steamer
was entered at the Customn House ; but, so faras appears, he does
nob regard this as a duty arising on a construction of the contract,
At page 6 he says: “If the sellers had cared to do o the goods
would have been cleared on the day of their arrival and the pay-
ment of duby avoided ;” and in a later portion of his judgmen
there is this pissage: “It was obviously the duty of the
plaintiffs in the first instance to take chargs of the goods and
clear them from the Custom House. It was all the more
necessary therefore that as ordinary men of business they onght
to have cleaved the goods on the day of their arrival.” ‘

A good deal is said by both tho learnsd Judges with
reference to the admission made by the witness called by the
plaintiffs that the members of the plaintiffs’ irm being of the
Jewish faith, their business was closed on a Saturday, there being .
no evidenco that the defendant had any notice of this practice
on the part of the plaintiffs.
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It appears to me that this is a matter of very small importance ;
it is only one of the circumstances which had fto be taken into
copsideration in determining the question as to whether tho
plainfiffs in failing to clear the goods on the first day of their
derival in pott had failed to exerciso due diligence in discharging
their duty under the confract. It seemsto me that the learmed
Julges in denling with the case overlooked the fact that the
plaiutiffs would be entitled to a rensonable time for the purposo
of clearing the goods from the Custom House.

Nor would there be any duty cast upon the plaintiffs to
clear the goods on the first day of their arrival, unless there was
an cxpress agresment to that effect. or the evidence showed that in
failing to do so, they had been guilty of uureasonable delay.

There was nothing in the evidence upon which there could be
any finding that there had been any improper or unreasonable
delay iu clearing the goods. Nor do I think that the provision that
the defendant had ninety days from the arrival fo take delivery
of the goods necessarily implies that the plaintiffs had undertaken
to clear the goods on the first day of their farrival in port.
To hold that tbere is such a duey cast Jupon importers,
apart from an express agreement, would, I think, he doing a serious
injustioe ; and in the absence of any evidence ag to what is or is
not a veagonable tiwe within whick the goods sléould be cleared
from the Custom House, I should have thought /in common ex-
pevience that it would be ' extremoly improhable under any
circumstances that the goods could be cleared from the Custom
House on the first day of their arrival, On the dvidence it seems
to me that the original decree was quite corroctyand that, having
regerd to the fact that there is no dispute as 'to facts, no good
purpose would be served by now ordering a new trial., I think
the order which I ought to make is that the decres of tho
learned Officlating Chief Judge and the learned Fourth Judge of
the 8mall Canse Court of the 17th April 1896 be set aside, and
that the original decree of the learned Fourth Judge he restored,
The costs in the suit, including the present application, will abide
the result,and will be dealt with by the lower Court.

Attorneys for the plaintiffs : Messrs. Orr, Robertson f Burton

Attorneys for the defendants : Messrs, Manue! & Sen.
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