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garnished by the Registrar, which shows that there has been no
uniform course of practice ; that in some cases exceptions lave
been heard on notice of motion to vary or discharge the report,
and that in other cases exceptions have been set down for disposal
on requisition, and heard, although no notice to vary or discharge
lad Deen given under Bule 565. As it i3 desirable that there
should be a wniform practice, I thought it right to consult my
learned colleague, Mr. Justice Jenkins, and our opinion is that the
procodure laid down in Bule 565 and lollowed 11 suits No. 197
of 1887 and 221 of 1893 should be strietly adhersd to, It is
necessary that notice should be given within he time roguired hy
the Rule, or such further time as the Court may allow, and that
such notice should be accompanied with the grounds of exception
relied on by the party objecting to the report.

In the ahsenca of any such notice, given in the manner now
indicated, the report will be regarded as confirmed by effluxion
of time. The Rule should not be applied strictly, to exceptions
alveady filed. As regards such exceptions the aljernative conrse
may, I think, be permitted, namely, the hearing apd disposing of
them merely on the requisition of the parties.

Attorneys fov the plaintiffs : Messrs, G. €. C{_Afueder 4 Co.

Attorney for the defend:nt : Babu . C. Dimrl’"

8 G, B,

% 8uit No. 54f of 1801,

“Excoptions wore fled by ono of the parties and weve set down for
arguinent on requisition, and were heard and disposed of without notice of
an applicalion to dischiarze or vary the roport being given under ruls G665,

& Suit No. 501 of 1892,

“In this cage further time to file exceptions was obiained, on swnmons,
and the oxceptions wors wot down for argument on requisition; and were
hemd and disposed of without notics of au application to discharge or
vary the report being given under Rule 565,

“ Suit No, 221 of 1893,

 Exceptions wars filed, and notice of an appliention to vary the ropert”

enthy ground set forth in the exoeptions, was given umler Dule 5od.
8uit No. 874 of 1894.

“Breeptions wers filed and wors set down for argument on requisition
and were heard and disposed -of without nolice of an spplication to iy
eharge or vary the rsport being given under Rule 565.”
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Before My, Justice Jenkine.
KALLY DASS AHIRI ». MONMOTIINI DASSER. ¢

e Landlord and tenant—Denial of liile—Permanent Lewse— oy, \Jeiture—Trangfor

of Praperty Act (IV of 1688), sections 105, 108, 111,

A leuse notwithstanding that it is pormanent is linble to forfeiture under
the provisions of the Transfor of Proporty Act if the tenaut denies thg
title of the landlord,

Leuges which ave permanent and which came into existonee before (e
passing of the Transfer of Property A+i +re governed by the general wile
that n tenant who impugns bis landlors Litle ronders his loase lable &y
forfeiture, which rule is only o purticular application of the general principle
of law that & man cannaot approbate and reprobate.

Tup plaintiff, in his own right as heir and as executor and shelas
qnder the will of his ancestor Sumbhoo Chunder Aheeri, sued the
defendant for o declaration that ho was entitled to possession of the
premises No, 173, Ahoorestolah Strect in Calcutta as against the
defendant, for ajectment and for mesne profits.  Tha plaintiff sef out
his title to the said premises and alleged that when he hecame entitled
thereto the said premises had heen for some twenty-five or thirly
years and were st!/ll lst out to the members of the joint fumily of ons
Ram Chunder T 0y, deceased, who throngh their kurta or managing
member for the time being, regularly paid rent and munieipal
taxes in respect of the premises to the plaintiff and his predeces-
sors in title down fo some time in tho month of April 1838, In
or about tho month of August 1888 the lease of the said premises
was amongst other property allotted on partition to the defendant
as onc of the members of the said joint family, and the defendant
becamc ienant of the said premises under the plaintiff. It was
further alleged that the defendant vegularly paid the rent and
taxes in respect of the premises down to May or June 1885,
bub that thereafter sho failed to pay the said rent and taxes,
and a suit was brought for arrears on the 31st of March 1892
by tho plaintiff and his mother, who acted ag his guardian during
his minority, in the Presidency Smell Couse Court. The -
defondant appeared in that suit, and for the first time asserted
that the premises belonged to her and that the plaintiff bad no
title thereto, and in consequence of such defonce the plaintiff with-

% Original Civil Suit No. 260 of 1804.
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drew tho said Small Canse Court suit with liberty to institute such 1897
further suit as ho might be advised.  The plaintiff snbmitted that w1 pase
ilie lease of the said premises had determined by forfeiture at and AI;IRI
from the date of the defendant’s denial of the plaintiff’s title, and pomyomm
her possession had become adverse, and she ouglit accordingly to Dassze.
be ejected from the sald premises, The plaintiff farther prayed

for the recovery of the arrears of rent and taXes and for mesne

profits from the date of denial nntil delivery of possession,

The defendant alleged in her writfen statoment that she had
never asserted that the plaintiff had no title to the said premises,
and that she had done nothing to forfeit the lease, and she offered
topay the arrears of rent and taxes due to the plaintif. With
the leave of the Court she filed asupplemental writlen statement,
in which she raised various pleas, all of which were abandoned
abthe hearing, except that she had rveceived mo notice to quit.
Al the trial the issues asstated in the judgment were raised,

The records inthe Small Cause Court suit and 5’¥;he defendants’
evidence taken on commission therein were putin/on hehalf of the
plaintiff. On behalf of the defendant the pl@ajings and dooree
in suit No, 410 of 1869, brought by the plaintiff’s predecessor in
title against the dafendant’s predecessor, for arreajs of vent alleg-
ing a monthly tenancy, in which the then defendant had agserted
a mourasi mokurart lease, were put in, ‘;‘

Mr. Garih and Mr. Chaudiuri for the plaintiff,

Mr. Pugh and Mr. Evans Pugl for the defendant.

Mr. Gartho~The defendant having denied the landlord’s
title, whatever the character of the lease, has forfeited it and ought
to be ejected,

‘Mr, Pugh for the defondant.—The plaintiff has mob proved
satisfactorily that the defendant knew or understood the meaning
of the plea pub forward on her behalf in the Small Cause Courb.
It must b strietly proved that a Hindu lady knew and understood
the nature and meaning of a document executed by her—.Sudisht
Lal v, Sheobarai Koer (1) and Ramratan Sukal v. Nandu (2).

The plaintiff has not done anything showing his infention to

() LI, R, 7Cale, 245; L. R, 8 L A, 30
(2 L L. B, 19 Cale,, 2493 T R, 19 L A, 1,
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determmine the lease. The lease heing a permanent one is not

Karoy Dass linblo to forfeiture.  In suit No, 410 of 1869 the defendant’s prade.

AHIRI
Y.
MowonIng
DASSER,

cessor in title asserted a mourasi mokurari lease. The plaintif
cannot now say that there was not any such lease. The defend.
ant has acquired the right of o mourasi mokuraridar adversely
to the plaintiff. The defendant holds under a permanent lease, but,
if she is unable to show that, she has, by declaving that it was per.
manent in 1869, converted it info a permaneut lease by adverse
possession under the operation of the Statute of Timitation. The
dootrine of forfeiture is not applicable to a case of this kind, The
lease having come into existence beforo the passing of the
Teansfer of Property Act the provisions of that Act do not apply—
see section 2 of the Act, Hven under that Act a permancnt lease iy -
not liable to forfeiture. Sections 105 and 111 of the Act do net
apply to permanent leases.

The following oases were cited :=-Sonet Kooer v. Himmut
Bahadoor (1), Nil Madhab Sikdar v. Narattam Sikdar (2), Kali
Erishna Tagore'v. Golam Ally (8), Drobomoyi Gupla v. Davis
(%), Bejoy Chuinder Banerjee v. Kally Prossonno Mookerjee (3),
Tehactnee Gouwrh Coomaree v, Suroo Coomaree (), Dinomonsy
Dabea v. Doorgaprasad Mozoomdar (7), Maidin Saiba v. Nagapa
(8), Pitambar Baboo v. Nilmoni Singh (9).

Mr. Garih inveply.—~We have shown that the defendant in-
stracted her am-mukhtear as to what her plea should be, and the am-
mulkhtear instructed her pleader ; over and above thab she gave
her evidence, and she asserted on onth that she had no landlord
and paid rent to no one. Thers was a clear denial of the plaintifi’s
title. ‘

The provisions of the Transfer of Property Act aslo forfei-
ture do apply to permanent leasos. Thocase of Kali Kiishea
{ugore v. Golam Ally (8) supports my contention, In thab case
the tenant questioned the landlord’s right to enhance, which was -
held to be not such a disclaimer as resulted in forfeiture, Thé‘]

(1) I L R, 1 Clale,, 391 (2} L L. R., 17 Qale,, 826,
(3) 1. L. 1., 18 Cale., 248, (4) I L. R, 14 Calo., 323,
(5) L. L. B., 4 Cule,, 327, (6) 19 W. R, 252,

(7) 12 B. L. B., 274. (8) L L. R., 7 Bow,, 96.

(9 1L, R, 3 Cale, 793,
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fenant did not in any sense repudiate the landlord’s ftitle. 1897
Tt has not been suggested that before the passing of the ¥ 1y Diss
Teunsfer of Property Act a lease of this eharacter was exempt — AHIRI
from forfeiture for renunciation. The general rule that a tenaut Momq;bmm
who impugns his landlord’s title renders his lease liable to forfei- DASSEL
ture has always obtained in this country.
Jexkiys, J.~This is a suit for the recovery of certain [premiseg
in Caleutta known as 173, Aheerestolah Strect, and to enforcs
payment of eertain arrears of rent and mesne profits.  The plaintiff
was ab the date of the Small Canse Court snit, to which I will lator
refer, the owner of these premises, subject to a subordinate tenure
vestod in the defendant at o monthly rent of Rs. 15-8. The rent
having fallen into arrear the plaintiff, in conjunction with his mother:
sued the defendant for these arrears in the Small Canse Conrt, and
by way of defence the following pleas were raised :-—
“Denies tenancy under the plaintiff or any owe else, and
admits occupation as owner of the lund. Denles payment of
any rent to the p]aintiffb. Never indebted. Misjéiuder of parties,
Denies jurisdiction.”
The oral evidence is to the effoet that the ds‘mml of tenancy,
and the claim of occupation as owner, were set uptat the frsl hear-
ing on the 28th April 1892, and therc can be no doubt that at any
rate they were in existenco on the 10th of Auguss 1892. On the
21st Angust 1892 the defendant was examined on (,omxmmon, and
in the course of her ovidenee she stated us follows i, “ I do not pay
any rent for the promises No. 173, Ahereetolah Stmet to anybody ;
never paid any vent for it to Katyani Dassi or hm ancestors or
predecessors ; nor did I promise fo pay rent to Katya,m Dassi or
her ancestors or predecessors. I never paid rent through Upen-
dronath Dey or Sarodaproshad Dey to Katyani D'xssi or her ro
ceiver, This land is rent free. 1 am the owner of %iv -
have to pay rent to mo one.” Afber numerons «} i s
¢ase came before Mr. MacEwen, one of the Jv.go- o e =4’
Cause Court on the 8th of March 1893, when the smt was thh-
drawn with Jeave to sue again.

-t anl 1

The judgment: delivered on that occasion has heen tendered
by Mr. Pugh, and on Mr. Garth waiving all objections I have
admitted it in evidence. From that judgment it appears theb
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a fond jide question of title was still vaised fn that suit § that the

Kanty Dass defendant denied the tenancy under the plaingiffs and claimed the

AyIRI

.
Moxwom st
Dassen.

Iand as hev own property. Nothing more was apparently done oy
either side until the 18th April 1894, when the present Pplaint
was filed asking for possession on the ground that the defendant
had by claiming a title in herself forfeited her lease. A writon
statement was filed on the 2nd of Angust 1894, and the case
came on for hearing before the Christmas vacation, but Counsel
who then appeared for the defendant applied for an adjournment,
on the ground that the case wounld be softled subject to the defend-
aot’s approval, and I accordingly allowed the adjowrnment, as
Counsel for the plaintiff did not oppose. \

It seoms, however, that the rosult of the adjournment was
not a settlement, but an application for leave to file a supplemental
written statoment, which was subsequently put in.

On the trial before me the following issues were raised :—

1. Whether the defendant did by her pleading of the 28th of
April 1892, or tiho 10th August 1892, deny the plaintiffs title ?

2. If so, whether the forfeiture (il any) thereby causod
has been waived;fay subscquenf proceedings in the Small Cause
Court action ?

3, Whether the defendant did by her evidence given on
tho 21t August 1892 deny the title ?

4, If so, whether the forfeiture (if any) thereby caused had
been waived by subsequent proceedings in the Small Cause Coutt
action ?

5. Whether the plaintiff has done any act showing his inten.
tion to determine the lease. :

6. Whether the leage is not forfeitahle by reason of its being
a permanent lonse ?

And thers were three further issnes which have since been
dropped, and with which it is unnecessary for me to deal,

I will take these issues in order. Now, there can be no ques-
tion that in the defence in the Small Cause Court suit thereis
a clear denial of the plaintifPs title, and the only question is
whether it can be treated asa denial by the defendant, and
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for that proposition it becomes nceessary o gee what the fucts 1897
are gs to the introduction of these pleas, I am satisfied on Kyiry Dass
tho evidence that they were formulated by the dofondant’s AT;I“I
pleaders on instructions received from Meghnad Srimani, the Mommonm:
defondant’sh rother, and her am-muktear; and that these pleaders Dassns.
were appointed by the defendant under a document which was
oxplained to her.
A defence primd facie at  any rate may be taken to express
the contentions of the person on whose behalf it is framed ;
though it may be open to that person, especially if a purdanashin
Iady, to repudiate thab defence. In the present case, howover,
1 find that the plea raised by the defence was never repudinted,
but on the comtrary was sought to be established by the lady’s
own evidence, was persisted in to the last, and is corroborated
by her failare to pay the vent due in respect of her tenure,
The defendant is not called to say that she did not kuow of
this plea, and noba word of cross examination on this point
is put to her am-mukhicar or her pleader, théugh they have
both been called by the plaintiff. Indeed when a question was put
to the defendant’s pleader involving the disclostre of communi-
cations protected under section 126 of the Ivillonce Act, Mr.
Pugh in exercise of his undoubted right refused lo give the
requisite consent mentioned in that sectiorn. ;{
Under the circumstances I hold thaf the;\ denial in the
defence was made by the defendant, and on the second issue, that
the forfeiture (if any) thereby caused has not been waived by
any subsequent proceedings in the Small Canse Court nction. T
will next deal with the third issue on the supposition that the first
and second issues should have been otherwise decided.

If words are to have their natural meaning, then it seems
to me impossible to say that the defendant did not in her evidence
deny the plaintiff’s title. It seems that immediately before she gave
her evidence, she had an interview throngh the medium of her am-
mukhtear with her pleader, who says that he was taken to the
defendant to veceive her instructions and that he did get
instructions from her. The pleader wasthon asked by Mr. Garth
what those instrnetions were, butas Mr. Pugh would not waive
his privilege the question could not be answered. After her
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evidence was faken down it was explained to her both by the
Commissioner and her pleader, and she then affixed her senltq
the docwment. T, thevefore, hold that the defendant did by hev
evidence given on tho 21st of August 1892 deny the plaintifs
title, and my opinion on the 4th issue is that there has been ne
such waiver as is thereby suggested. The 5thissue is intended
to raise the question whether the terms of section 111 (9) of the
Transfer of Property Act have been complied with. I have
not the slightest doubt that by bringing this action and proceeding
with it against the defendant the plaintiff has shewn bis in
tention to determine the lease.

The last issne with which I need dealis whether the lease ia
not forfeilable by reason of its being a permanent lease, This
issue inferentiully raises the issue whether the defendant
holds under a permanent lease, and the burden of establishing the -
affirmative of this would lie on the defendant.

The lease itself is not produced, and the ordinary inferencoas to
a loase of buildings in Caleutta at a monthly rent would appear to
be that the tenancy is from month to month (see Trausfer of
Property Act, segttion 106, and Nocoordass Mullick v. Jewraj (1),
Mr. Pugh, however, relies on an allegation in a written statement
filed by his predv{ecessor in title, that the plaintiff®s predecessor had
granted a maurast mokurari pottuk as amounting to a claim by
him, which afterwards by the lapse of time ripened into & right, and
in confirmationfof this he poinis to the fact that the present plain-
£iff did in the Small Cause Court deseribe the defendant as holding
under a permanent lease. Buf the plaintiff, while disputing the
defendant’s conclusion as to the charaster of her tenure, contends
that evenif she be correct, still the lease would be none the less
forfeitable, and I will accordingly deal with that point.

In the first place, I must point out that to draw any ands
logy from the English law of real property is wholly misleading.
It lias been said that the effect of a grant by a maurasi moks:
Pard lense is similar to a couveyance in foe simple, but thoﬁgh
there may be some correspondence in the practical results, it
appears to me that any argument as to the legal effect based on’
this resemblance is wholly fallacious,

(1) 12 B, L. R., 263.
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Pecause at the present day a conveyance in fee simple leaves
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nolling in the grantor, it does not follow that o lease in perpe- Kazry Nase

tnity here has any such result. Asa matter of fact this cffect
of an Bnglish grant dates from the Statute of Westminsior
111 kaown as Quia Fmptores (1), which for reasons stated in its
preanible forbade the system of sub-infendation that wup to
fhat time bad provailed ; for at common law a feoffment made by
A to B of a porlion of his lands would create the relation of
lord and tenant with all the fncidents aftaching fo that relation
inclnding the right of forfeiture.

Now, the Iaw of this country does undoubtedly allow of a
Tease in pmpetmt}, and we learn from section 105 of the Transfar
of Property Act thab it is the transfer of a right to enjoy property
in perpetuity, and at the same time it is provided by section 111 of
the same Act that a lease determines by forfeiture.

1t is urged, however, by the defendant, that thongh the words of
the provision are wide enough to authorize the forfeiture of alense
in perpetuity, still in fact that result is unpossnb]e and next that
in any cage it wonld not apply to a lease suc], as this which
came into exislence before the passing of the Act. I will desl with
these points in order,

The impossibility on which the defendant reliek is based upon
the assumption that a lossor hag no reversion. There seems
to me to lurk in this assumption a fallacy based jon the theories
of Bnglish real property law.

A man who being owner of land grants a leasein per-
petuity carves a subordinate interest out of his own and
does not annihilate his own interest, This vesultis to be
inferred by the use of the word “lease,” which implies an
interest still remaining in the lessor. DBefore the lease the
owner had the right to enjoy tho possession of the land,
and by the lease he excludes hinself during its enirensy . from
that right, but the determination of the lease is a removal of that
barrler, and there is nothing to prevent the enjoyment from which
he had been excluded by the lease. Logically the case of Kali
Krishna Tagore v. Golam Ally (2) to whieh I was referred by Mr.
Pugh, appears to demand the same conclusion, for it proceeds on

(1) Stalute 18 Bdw. 1. Cap. 1. () L L R, 13 Cale,, 248,

ATIRY
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tho ground that one who sols wp a permancnt tonancy does poy

landlord had the tenancy not been permanent.

1 may further point out thaf section 105 of the Transfer of
Property Act provides that a lease should either be for a certaiy
time or iu perpetnity, while scetion 108 (f) contemplates the
detormination of a lease of wncertain duration by the fault of the
lassee, and though foo great siress should not be laid on this, still
it is ot least consistent with the view that a lease in Derpetuity s
forfeitable.

My, Pugh himself admitted that » perpetual lease would he
forfeitable, if there were a right of re-entry, and then if that view
is correct, it implies that the lessor has still a superior estate in
the land, for Iimngine that an unlimited right of entry not
incidont to an cstate but simply creative of a fresh estate would be
ap infringement of the rule against perpetuity.

1, thevefors, )oomc to the conclusion that if the lease set up by
the defendant b one to which the Transfer of Property Act is
applicable, it is f})rfeimble, notwithstanding that it is permanent,

But there shill remains the quaestion whother having vegard fo
section 2-{i)7and (¢) of the Ach this alleged lease is forfeitable,
Now, it has not been suggested that there is any authority which
oxempts a lease of this chavacter from forfeibure for renunciation,
or which establishes that the lessee is entitled to be relieved from
forfoiture, nor has any alleged principle been urged which I have
not already disposed of. If the relationship be one of landlord
and tenant, ihen there is the general rule which obtained in this
comnbry hefove the Transler of Property Aot that a tenant who
impugns his landlord’s title renders his loase liable to forfeitare,
and this rule is only o particular application of the general prin-
ciple of law that & man cannob approbate and reprobate, or, as i
{s move familiarly expressed, he eannot blow hot and ecold. |

I thereforo hold that the lease has been determined, and that
its determination dates as fromthe date of tho pleas in the Small
(lause Court. Therc is the possibility of a doubt whether those
pleas were framod on the 28th of April, or the 10th of August, and"
giving the defendant the benefit of that doubs, I hold that the leasd
was determined as from the later date.
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1t is admitted thatrent isin arrear, and the only questionis how 1897
far back, having regard to the statute of limitation, the plaintiff K1y Dass
can claim. The pointhas not been argued belore me, but arlicle 110 A‘““I
of the Indinn Limitation Act of 1877 imposes a limit of three M ommmm
years. The only question. is whether section 14 applies. The Dassur.
plaintiff has made no attempt to satisfy me on this point, nor do
L know why hissuitin the Small Cause Court was withdrawn. I
therefore see no reason for allowing him to carry hack his olaim
more than three years from the institution of this suit.

There will also be judgment for mesne profits, the amount
of which must be determined by a reference to the Registrar, and
the defondant must pay the costs of the action.

Attorfieys for the plaintiff : Messrs. Kally Nath Miter &
Sarbadhicary. ‘

Attorney for the defendant : Babu 8, K, Déb.
8 G B

APPELLATE CIVIL.

Bufore Sir Francis William Macleas, Knight, Ohief Justice, and Mr.
Justive Banerjee.

SHIBO HALDAR Anp snotner (DRFENDANTS) 0. GUPI SUNDARI

¢ 1897
DASYA (PrastTivr)® February 17,

JFurisdiclion~—Suit for- venk of a fishery— Unceriainty as do  furisdiction—
Code of Qivil Procedurs (Aot XIV of 1888), section IGA-—Immovealle
property— Right of fishery.

A muit for vent of a fishery is s guit for immoveabls property within the
menning of soction 164 of the Code of Civil Procedwe.) Fadu Jhala v.
Gour Mohun Jhala (1) referred to.

A suit forrent of a fishery was brought fn & certain Court, and there was
reagonabls ground of wncertainty as to the juvisdiction: of that Court fo
entertain the suit. Ou an objoction that the snit ought to £ail fon want of
Jwrisdiotion 1~

Held, that the conditions requived by section 164 of the Civil Procedure
€ode bad been satisfied in the cage, and that the objection ss to jurisdiotion
ought not to ba entertained. ‘

® Appeal from Appellate Decves No. 70 of 1895 against the deoree of

J. Postord, Bsq,, District Judge of Favidpur, dated the 28th of August 1894,

aflivming the decree of Babu Beni Madhub Roy, Munsif of Goalundo, dated
the 11¢h of Dooember 1898.

(1) L L. R, 19 Celo., 544,
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