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A p r i l

B efore  M r, Justice ^ a k ,

LUTCHMEB NAKAIN a n d  o t h e r s  v.  BYJANAUTII LAHIA 1897
AND OTIIEEH, «

Practice—Eiccepl’m ') to report— Notice—Eule SGS o f Belchanhen' Sides 
and Orders of Iho High Court, Original Side,

In making an applicntion to diachargo or vary a vopoii, it Is nooessavy 
lhat notice should ba given witlnn tbo tiwo roqiiired by Enlo 035 of the Buies 
aud Orders of tli® Higli Court, Original Side, uud tluit auoli notice should !)o 
accouipaniad wiUi the grounds of exooptiona relied on by tlio party objecting 
to tlie report.

The facts of tlie case iiocessary for tlio pvxrposo of this report 
appear from tie  judgment,

Mr. E. Mittm for the piainfcifl’s.

Mr. A. Cliaudhun for the clefondants.

■ Sale, J .—Tbis oaso w as placed in  the peroftiptory list for 
further directions on tlio report of tho Second Assistant Ilogistrar 
to wiioin it had been referred to-take an accotmt.

The report is dated the 1st day of February ilS96, and was 
iiled oa the 8th day of July 189G. On the 17th bf July, ou an 
applioatioH by suromoM, the dofeudants obtained 1 throe woeka’ 
further time to file esceptions to the report. Exceptions were 
filed on the 10th of August, that is, within the extended period, 
but no further stops were taken till the 15 th of Mar,oh, when the 
case ’was placed on the peremptory list for further (Jireotions ou 
the report.

No notice of motion was given hy tho defendants'to discharge 
or to vary the report, aad at the hearing for further directions 
the plaintiff took tho objection that under the terms of Eule 565, 
which is to be found at page 230 of Belchamber’s Eules and Orders, 
the exceptions could not be hoard. Eule 565 is as follows

“ An application to discharge or yary a certificate or report 
shall he made by motion npon notice to he given within fourteen 
days from the date of the filing thereof, or within siteh fnrthor

Original Civil Suit No. 591 of 1892.



1S97 tiine as may be obtained for that purpose, but in tliat case t b  
~J notice sliall mention tLat it lias boon given witli tlie leave of tbs

N a p .a in  Court. All application for further time may be made by petition 
B y ja n a o t h  i” Chambers, \vithout iiotioe.”

L a h i a . j j .  that, though the rule expr8.ssly provides that notice
to discharge or yary a report shall be given within the time 
mentioned in the rule, or such further time as the Court may al­
low, the practice has not been uniformly in conformity with that 
provision, and that the Court bus in some cases allowed esceptions 
■vvhioh hud been filed within the period mentioned in the rule to 
be heard and disposed of, although no notice had been given as 
lequired by the rule.

Undei' these circumstances I  thonght it desirable that an 
enquiry should be made as to the pract.iao which has provailetj 
in this Court in regard to this matter. A note (1) has been
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(1) Nnh liy Mr. Belchambers, Registrar of the High Coiiit, Oiigiaal 
Side, (lilted '2Gtli \Marcli 189S'.

“ Paile 505 at,page 2S0 of Boiclmiubers’ Buies unil Orders was piigssd 
with effeot fronv 1st May 1873. The praotiee praviotisly waa thnt e,teep- 
tioM to a report wew filed arid were set clown for argmneat on rariuisitioo. 
'The courso pvcsciibetl by Biile 565 is that, instead of iiling o.'coeptions, an 
application to clischarga or vary a report shoulcl be inado by motion upon 
iiolioe. An applieiition under tUia rula -would require tliat the grounds 
Hlioiild he sfatad. This may be done ia the notice itself or Baparataly.

“ Appendodia a note of oases from which it will appear that, notwitli- 
slMiding Rale 665, tha practiae which pravioualy esiated haa been followed in 
Bonio cnisoii, and that in other oases, in which application haa been mads 
iialer Eule 565, the grounds have been stated in the form of excejJtioBB.

“ The folio whig are tha cases to wliioh I have referred.

“Suit No. to r  o f m r .
“ Exceptions were filed by tha defendant, and on the same day notice' o£ 

an application lo discharge or vary the report was given under Rule,565, tlie 
fact that exceptions had heen Bled being' stated at foot of the notice.

“ Suit No. 397 of m s .

“ Exceptions ^yero first filed by a defendant, and exceptions were then 
aleo filed by the plaintiii. Both sots of esoeptions were set down for, 
argameiit on requisition, and were heard and disposed of without no,ti^ 
of an application to disoharge or vary tha report being given under Eule 55S.,



fu rn ish e d  by the Begistriu-, w li ic l i  sliowis tliat there has been no 1897 
u n ifo rm  oonrse of practice ; that ia some cases exceptions have 
been heard ou uotica of motion to vary or dischargo the report, N a r a i n

and that in other cases escepfcioa.'j have baeii set clowa for disposal ByjiSAOra
o i l  re q n is it io ii j  imd hoard, although uo notice to v.ary or discliargo Lauu.
had been given under Eula 565. Aa it is desirable that tljexe 
sliould bs a uniform practice, I  thought it right to consult my 
le a rn e d  colleague, M n  Justice Jenkins, and our opinion ia that the 
p ro e o d n re  laid down in Rule M3 and followed iu suits F o . 11)7 
of 1887 and 221 of 1893 should be strictly adhered to. I t is 
necessary that aotico should bo given within tho time required by 
the Buie, or such further time as the Court may allow, and that 
such notice should be accompanied with the grounds of exception 
relied ou by the party objecting to the report.

Iu the absence of any such notice, given in the mannei' now 
iadicated, the report will be regarded as confirmed by ofHusiou 
of time. The Rule should not be applied strictly, to exceptions 
already filed. As regards .such exceptions the alsernative ooursa 
may, I  think, bo permitted, namely, the hearing apd disposing of 
them merely ou the requisition of the partieis. [

Attorneys for the plaintiffs : Messrs, G. 0 . OiMnder f  Co.
Attorney for the d e fen iu it; Bahu (?, C, Dlmvl 

s. C. B.
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“ S u it N o. S4.4 o f  XSOL

“ Exooptiona were filed by one of the partietf and were sef; down foi 
argument on i-enuisitiou, anil were lieawl and disposed of withoub noiics of 
Kttapplicalioti to (3iseii«r;a or vaiy the roport baing givea imder I'uia 565.

“ Suii .Vo. m  o f m s .

“ In this case further tinio to Sla exooptions was oMainecl, oa sumwousj 
aud tlie oscaptions wore sot down for ai'gumciut on Mquisition, and were 
Lsuid and iHeposeil of without notice of an appliuation to disjcliarge ot 
vary tlw roport being givea under JJule 565.

“ Suit No. m  of 189i.
'■ Exceptions were filed, and notice of, ftn apiiiii’ntion (o x'ruy t','.-r-'jiMt’’ 

on the gTOiind set forth in tho exceptions, '.vuh givoii uii'iiv L’lil'j 
Suit No. 374 of ISM.

“ Bsoejptions were filed and wore, set down for atgnniant on reqaiaition 
aw! were hearf and disposed of without notice of an Rpplication to dis 
ebarge or Taiy the report being given ttadcr Rule 666."


