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APPELLATE CIVIL.

Before My, Justice Trevelyan and 3. Justice Bererley,

RASH DHARY GOPE (DeroNpant) o KHAKON SINGH (PLamTirr),# 1897

. o February 18.
Desres—TFovi of decroe—Suit for arvears of vent—Fuilure of plaintiff’ fo _ y

prove alleged reto of rent—dAscertainment of proper rute—~Duty of
Couwrt.

In o suit For arrcars of rent at certain ulleged vatos in which the plaintiff
fails to prove the rates alleged by him, itis not the duty of the Court to
ascertain what were the falr rates unless it is askod to do so.

The case of Punnoo Singh v. Nirghin Singh (1) does not lay down &
gontrary ule.

Tas fact and pleadings in this case sufficiontly appear from the
jndgment of the High Court.

Moulvie Mahomed Yusuf and Moulvie Muhomed Haibibulle
for the appellant.

Babu Saligram Singh and Babu  Mahabir ,szt]),z)g/ for the
yespondent,

The judgment of the High Covrt (Trrveryawand BrverLey,
JJ.) was ag follows;—

The plaintiff alleges that he holds a thika of moheah Malhul-
pore Denga from 1294 to 1300 . Tho defendantiwas a former
thitadar of this village, and it is admitted that ho still ocoupies
landg in it

In 1889 the plaintiff sued the defendant for rent for {he years
1294, 1295 and a part of 1200 ¥, on the allegation that he held
8 highas 14 cottahs odd ab a money rent of Rs. 41-749 per annnm
(ineluding cesses), and some 50 or 60 bighas of other land al a
corn rent, the total claim being for Rs, 2,016. The‘def‘endanf, on
the other hand, alleged that he held 11§ bighas odd, and that he
held it all at & money rvent of Rs. 131-14.

The Courts found that the plaintiff had failed to prove his allega-
tions, and they accordingly gave him a decreo for the amount of

* Appenl from Appallatc Decreo No. 1872 of 1895, agninst the deoreo of
H. Holmwood, Feq,, Distriol Jndgo of Giya, dated the 18th of May 1895,
modifying the decres of Bubu Toj Chunder Mookerjes, Munsif of Gya, dated
the 4ih of December 1894,
(1) T. T R,, 7 Cale., 298,
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rent admitted by the defendant. It was expressly stated in that
case that the question as to the nature and rental of the defendant’s
tenure was lefl open,

In June 1894 the plaintiff brought the present suit upon - the
gamie allegations for the rent of the years 1298, 1209 and 1300 F,,
tlie total claim being laid at Rs. 1,638 odd.

The defence was also the same as in the former suit, and it was
ploaded in addition that the decision in the former suit operated
as res judicata. The Munsif held that the plea of res jfudieatq
ponld not be maintained ; but on the merits after an exhaustive
review of the evidence he came to the conclusion that neither party
had succeeded in proving his case, andhe therefore gave thy
plaintiff o decree at the rental admitted by the defendant.

The plaintiff appealed. The judgment of the District Judge isso
fnvolved that it is difficult to distinguish between what is intended
to be his own findings and what was merely the argument addressed
to him, but at jxhe end of his judgment he says that he finds cer-
tain propositio%s clearly established, which for our present purpose
may be summarised as follows: (1) That the plaiotiff had not
succeeded in proving that any portion of the land paid a corn
rent, and therefore it must all be taken to be nakdi land. (2) That
the plaintiff not having proved his caso as to the area tho defend-
ant’s allegation of the holding 118 bighas odd must be accepted.
(8) That the average rate of nakdi lands in the village is not lass
than Rs. 3-8 per bigha. And he accordingly gave the plaintiff a
decree for nabdi rent on 118 bighas odd at Rs. 8-8 & bighs, with
damages and costs,

In second appeal to this Court the defendant presses his con-
tention that the decision in the former suit operates as res judioata,
and Lie also obijects that the suit not having been brought for that
purpose it was not open to the District Judge to assess a rent s
rates not alloged by either party and of which there was no legal
avidence.

Weentirely ngree with the Courts below that the decision i
the former suit detormined nothing- whatever as to the nature or
rent of the defendant’s holding, these questions being expressly
left open hetween the parties. Asregards the contention that the
Court was not asked to assess a rent of the defondant’s holding,.
the respondent relies on the case of Punnoo Singh v. IV io'g]u;"‘;
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Singh (1), in which Gurth, 0. J., is supposed m ha\n? laid dowurw 1807
(s stated in the headnote to the report) that *inw suit for arrears o Duagy
of vent where the plaintiff fails to prove the rate of rent claimed Ggw
in the plaint, it is the duty of the Court to find the proper rate of Krnaxox
rent payable Ly the tenant to lislandlord and not to give a decrea  SWUIL
mevely for {he rent admitted by the tenant.”
We are of opinion thal this broad proposition i8 scarcely
borne oub by the language of the judgment referred to. The
yeport does not show what were the ploadings in the cases that
came before this Court, but we have veferred to the paper books
of those cases, and it is clear that tho issue whichhad to be tried
\;*as, what was the proper reut payable to the plaintiff for the land
admittedly held by the defendant. That we think would be a
proper issue in a suit brought to have the rale of rent detormined
where the parties are not agreed as to what world be n fairand
reasonable rale, We can hardly suppose thbat the learned Chief
Justice intended to lay down that in every sult brotfght for arrears
of rent in which the plaintiff failed to prove tha? the defendant
held at the rate alleged, it was the duty of the Court to ascertain
what was a fuir rate, even though it was not aske(:l‘ todo so. Itis
r general principle of law that suils miust be decided with refor=
ence to the pleadings of the parties, and wnless the/Court is spe-
cially asked to defermine a particnlar question a.«.é botween the
parties, we think that it is not only not bound to do so, bus it
would not be justified in so doing.
In the present ense the effect of the decision] of the lower
Appellate Court is that the defendunt is found to hold nader the
plintiff a tenaney wholly different, in its nature, its area and its
rental, from that alleged by the plaintiff, and in oné important
respect from that alleged by the defendant. The defendant, it
is true, alleged that he held 118 bighas odd abt a nekds rent,
bus he further pleaded that that rakdi rent was a consolidated snm
of Bs. 13114, It was scarcely fair to him to take a part of his
ullegetion as an admission wholly irrespective of the other part.
The judgment, moreover, apparently leaves it wholly -un-
determined where the defsndant’s holding is situated. ¥rom
section 148 (B) of the Bengal Tenancy Act it would seem to he

necessary thatin o suit for the recovery of rent the land in respect
(1) . L. R, 7 Cale., 298,
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of which thub rent is payable should be clearly defined. Now, the

Tasn Drany learned District Judge does not distinetly find that the defendant
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”
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holds the lands specified by him in his written statement, hut i
that is the meaning and intention of his judgment, it is clear that
as these lands do not agree with those specified in the schedules to
the plaint, he has given the plainliffs a decree for the rent of landg
that were nob the subject-matter of the suit,

A further objection is pressed upon us that the learned District
Judge in fixing Rs. 3-8 a bigha ns the rate of rent has acted upon
what is not legal evidence in the cause. The Judge says: “The
average rate of nakdi rent throughout the village is R, 3-8 from
the roadcess paper.”” This paper appenrs to be a roadeess reburn
for the years 1281 and 1282 alleged to have been filed in the
Collector’s office by the defeudant at the time when ho held a thita
of the village. The Munsif says that the defendant denied on
onth that he ever filed it; and there is apparently no evidence
on the vecord that he did so. Moreover, only a copy has been
filed, and the | Munsif says that no one was called to prove’that
the original had been destroyed. The learned Judge remarks
that it was eyhibited as secondary evidence, and must be given
its full weight.” But if no foundation was laid for the admission
of secondary evidence, the copy was clearly inadmissible.

Tor all these reasons we are of opinion that the decree of the
lower Appellate Court cannot stand, and we accordingly set
it aside. The case must go back to the District Judge in order
that he may try the appeal according to law. What he hasto
consider in the case is whether the plaintiff has upon the evi-
dence on the record proved the allegations made-in his plaint,
that is to say, that the defendant holds the land specified in the two
schedules annexed to the plaint ; that those lands ave nakd:and
bhaoli, respectively, as alleged, and that the defendant contracted
exprossly or impliedly to hold them at the ratesclaimed. I, as
the first Court found, the plaintiff has failed to prove these allé-
gations, the Judge will then consider whether, thers being no aross
appeal to his Court, the appeal should not be dismissed and the

decree of the first Cowt affirmed. The costs of this appeal will
abide the result,

8. 0. 6, Appeal allowed. Case remanded.



