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Artiole 120 can apply only if article 134 is not applicable to
the case. The question, therefore, is whether the suit can be treated
azone for possession within the meaning of article 134, That
arbicle 'provides for suits to recover possession of immoveable
property conveyed or bequeathed in trust or mortgage and
afterwards purchased from the frustee or morfgagee for a valuable
consideration, The limilation is twelve years, and it rans from the
date of the purchase.

The fifth prayer in the plaint is,  that the property may be
taken from the possession of the defendants and delivered to the
possession and custody of the person who may be appointed
mohunt and trustee for the management of the idol’s properties;”
and section 539, as we have already observed, does contemplate a
suit of this natureas coming within its scope.

That being so, we do not think that it would be any undue
shraining of language to say thata suit forsucha puypose is & suit
to recover possession of property which had been‘bequeathed in
trost and afterwards purchased from the trustef, Article 134
therefore applies to this suit, and it is not barred b}jf‘ limitation.

The grounds urged befora us therefore all fail and the appeal

must be dismissed with costs. ‘
Appeal dismissed.
F. K, D.

CRIMINAL REFERENCE.

Before Mr. Justice Rumpini and Mr, Justice Stovens.
 QUEEN-BMPREBS ». KAYEMULLAW MANDAL asp ormies, #
Magistrate, Jurisdietion of-~Power of Oommitment to Ssesions Judge— Cods

of Criminal Procedure (dot X of 1882), sections 28, 807, 245, 254~Fenal
Code (det XLV of 1860), seetion 147—Circular order No. § of 6th
September 1869—Rioting.
- The commitment of a caso under section 147 of the Penal Code to the
Court of Session by & Deputy Magisirate is not necessarily illagal,
Although the case is shown to be triable enly Uy & Magisuale under the
sacond sohedalo of the Criminal Trovelure Code, thcre s nivhing in section
264 of the Criminal Procedurs Code which preventsa Magistrale commit-

? Criminal Reference No. 55 of 1897, made by A. Almad, Eeq,
Sossions Judge of Rungpur, dated the 23rd of March 1897,
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1897 ting o case nn'lorsection 117 of the Penal Code to the Court of Sesq"m
Que provided hefinds that the accused has counmitted nu offence, which i 1jg
LN~
Fyprpss  Opinion cannot be adequately punished by him,

KAYFII\L;-ULIAH The inslrurtions contained in Circalar Ne. 9 of 6th Septembor 1859 gre
MJ;NDAL. to be read subjcct to the provisions of the Criminal Procedura Code,

Tem aceused were charged before & Doputy Magistrato with
tho offence of rioting under section 147 of the Penal Code, with
respect to the culling of certain crops. From the ovideneo it
appeared that one of the men concerned in the riot, who was on the
side of the person eutting the crops, died from effects of injury
alleged to have been inflisted by an axe by some one conuceted
with the affray. The Deputy Magistrate was of opinion thaty “
following the orders contained in Cireular No, 9 of 6th September
1869, it was lhis duty to commit the accused 1o the Court of
Sessions. The Officiating Sessions Judge of Rungpur, Mr. Alimad,
to whom the accused was committed, being of opinion that the
commitment of the accused under section 147 of the Penal Code
was illegal, suc’h offence being one exclasively triable by a Magis-
trabe accmdmé to  Schedule II of the Criminal Pmccdure
Code, referred ifi to this Court for the purpose of getting the com-
mitment quashed.

Babu Jlem Chunder Mister for the aceused.—The Deputy
Magistrate states that hoe has commibted the caso to the Sessions
Cowrt, because of tho Circular Order of the High Court No. § of.
6th September 1869 (1) That Circular does not apply to this case
as *“ death hus not resulted in this case [rom injuries voluntarily
inflicted by the party accused.” The Deputy Magistrate Las not
understood the trug meaning of the Circular, Under section 206
of the Criminal Procedure Code the Magistrale can commit any
person for trial to the Court of Session for any offence triable
by such Court, and under scetion 28 of the Criminal Procedure,

sode the Court of Session, subject to the other provisions of
the Code, may try any offence under the Penal Code. Secblrm
954 requives that tho Magistrate shall try the accusod in m
warrant ease, if in the opinion of thio Magistrate the aceused eoukl;
be adequately punished by lim. In the present case the Magis-
trate does not say that tho accused could not be adequately punish-.
o by Lim, and therefore he had no power under tho luw to com~
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it this case to the Scssions Courf. The commitment should ha 1897
quashed.

The jud gment of the High Court (Rauert and Stevexs, 37,)  Buems
was as follows :— AvmioniAR
This is a reference by the Officiating Sessions Judge of Rungpur = Manpar,
imviting us to quash the commitment of Kayemullah Maudal
and others committed to his Court by the Sub-Divisional Offcer
of Gaibanda for triel of an offence under seclion 147 of the

Penal Code.

The Sessions Judge considers that the commitment of the
sccused in this case is illegal, inasmuch as the offence with
~ which the accused are charged is one “ exclusively triable by
Magistrates,” But this is not the case. The Sessions Judge has
lookel only ab the schedule appended to the Criminal Procedure
('ode, but this schednle must bo read along with the Code itself
Now one of the sactions of the Code is seclion 28, under which
the Court of Sessions has “ subject to the other provisions of the
Code ” power to try an accused person for any ,éﬂ'ence. Then
under section 207 a Magistrate, who is competout to commit to
the Court of Messions, can commit to that Gq%rurb both cases
triable oxclusively by that Court, and cases which in his opinion
ought to be tried by that Court. The commitment of a case
under section 147 to the Court of Sessions therefore i3 nob
necessarily illegal, On the other hand, there are sections which
limit & Magistrate’s power of commitment, In a summons case
he is bound to proceed under section 245 of the Criminal Procedure
Code. In a warrant case, he is bound by the provisions of
section 254,

This section presoribes that, when a Magistrate is of opinion
that there is ground for presuming that an aconsed has committed
an offence trinble under Chapter XXI, which such Magistrate is
competent to try, and which in his opinfon can be ade-
guately punished by him, he shall frame in writing a' churge’
against him. This section therefore would seem to leave the
Magistrate in these circumstances ne aption. Bub if, on the
other hand, the Magistrate finds that the accused has gommitted
an offence which in his opinion cannot be adequately punished
by bLim, thete wonld seem to be nothing to prevent lis committing

’
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the case to the Court of Sessions, notwithstanding the fact
that in the schedule appended to the Code the case may be shown
as triable by a Magistrate.

The learned pleader, who appears in support of this reference,
however, argues (1) that the Magistrate was not of this opinion
in this case ;and (2} that he could not be of this opinion, as the
maximum punishment for an offence under section 147 of the Penal
Code is two years, and the Magistrate was himself competent to pass
such a sentence. But an offence under section 147 of the Penal
Code is also punishable with fine of an unlimited amount, while the
Magistrate could impose a fine of Rs. 1,000 only. The Magistrato
might therefore have committed this case to the Court of Sessions
if he had considered that the fine which he could impose wold
not be an adequate punishment of the accused’s offence.

It is, however, true that in this case the Magistrate did not
commit the accused to the Court of Sessions for this reason. His
proceedings were peculiar. He first drew up a charge against the
accused under section 147 of the Penal Code for trial before him-
self. This was on the 9th January last. Then, on the 13th March, he
drew up another charge against the accused for the same offence
and committed them for trial to the Court of Sessions, his reason
for doing so being that a man was said to have been killed in the
rioting, and he thought that in consequence of the instructions of
this Court, conveyed in its Circular No. 9 of 6th September 1869,
be could not try the case himself. He, of course, misapprehended
the meaning of this Court’s Circular, which was never intended to
direct Magistrates to commit cases to the Sessions Court other-
wise than in accordance with the provisions of fthe law. And we
think that as he does not say that he considered this case to be
one in which he was not competent to inflict an adequate pun-
ishment, he could not under section 254 of the Criminal Procedure
Code commit the case to the Court of Sessions,

We accordingly quash the commitment of the accused in this
case, and direct that the Sub-Divisional Magistrate of Gaibanda do
p roceed with the trial of the accused without delay and complete
it accordingly to law.

C. E G



