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B e fo re  M r .  J u s t ic e  B a n e ije e  a n d  H r .  J u s t ie e  l ia m p t n i.

*1897 SAJEDDR RAJA CHOW DHDBI ( o n e  o s ' t h e  D e f e - n d a n t s )  v . G O U I  

J j n u a r y  26. MOHUN DAS BAISHNAV a n d  a n o t h e r  ( P l a u t i f f s ) . ®

C iv i l  P ro c e d u re  Code ( A c t  X I V  o f  1 S 8 S ) ,  section 5 3 9 — S u i t  to rem ore a  

t ru ste e  a w l to  re c o ve r posgessio7i o f  t r u s t  p ro ip e rty  in  the h a n d s o f  a  

t h i r d  p a r t y — R ig h t  o f  s u i t — L 'm H a t io n  A c t  ( X V  o f  1 S 7 7 J ,  S c h . I I ,  A r t .  

1 3 4 — S ta tu te  5 2  Geo. I l l ,  C a p. 1 0 1 — C iv i l  P ro c e d u re  Code A m e n d m e n t 

A c t ( V I I  o f  1 8 8 8 ) — A c t X X  o f  I S d S ,  section  1 4 — D ttt i/  o f  C o lle c to r  

i n  sa n o tio n in g  s u i t — I r r e g u la r i iy  not a ffe c tin g  m e r it s  o f  s u i t — C iv i l  P fO ~  

eedure Code, se c tio n  5 7 8 .

A suit for the. dismissal o f a trastee and for the recovery of trust pra=j 
pertj' ffom  t'.ie Iiands of a third pnrty to -whom the game Vias been iinpi-ope'rl^ 
alienated is w ithin the scope of section 5-39 pf the Civil Proceilore Co'lp*

Suhbayya  v. Krishna  (1) followed.

Lahshmandas Parashram r . Ganpatrav Krishna  (2i distinguished.

Article 134 of the second Bchednle of the Indian Limitation Act (XV 
1877) applies to such a suit.

The difference between tlie provisions of section 539 of the Civil Piocr 

drtre Code and those o f 52 George 111, cap. 101 (Eomilly’s Act) pointfi' 
out.

Persons having a right to worship in a temple are withiu the scope ct 
gection 539. Under that section, as oviginally enacted, the words “vver.
“ having a direct interest in the trust,” and the word “ direct ” has heei. 
taken out by A c tY II of 1888. The inference U th a t the Legislature- in teni 
ed to allow persons having the same sort of interest that is sufHcient unJc 
section 14 of Act XX of 1863 to maintain a suit under seetion 539.

The Collector in giving his consent to the institution of a suit uni: 
seetion 539 has to exercise his judgm ent in the m atter, and seo not ori;- 
wliether the persons suing are persons having an interest in the trust, liv 
also whether the trust is a public trust of the kind contemplated by tl'c 
section, and whether there are prim d facie  gronuda fo r tljinking that ther, 
has been a breach of trust. But where the form of the permission show.
that he had omitled to exercise his judgment in the m atter of the interest r
tiie V'laintifis in the tru st such omission was held to  he a mere irteguUru, 
»nd witliiu the scope of section 578 of the Civil Procedure Code .̂

T h e  p la in tiffs  b r o u g h t  a  su i t  u n d e r  s e c tio n  53 9  o f  th© CItI-

® Appeal from Original Decree No. 165 of 1895 against tlie decree t-  
E , H. Greaves, Esq , District Judge O'f S jlhet, dated the 29th of Dccemb: 
1894.

(1) I. L. R., 14 ilad ., 18R (2J I, L. Pv., 8 Bom., 3g5>.



ProcoJuro Code against defendant No. 1, the mohiinl of tlie akm  1097 

of tlie idol Sri Sri K.arsingli, and agaiust defendant No. 2, to '~77ZZZ
fb.\ JEDuiv

\vhoni defendant No. 1 had alienated certain immoveable pro- 
pei’ties of tlie idol, on the allegation that the ahra was a public' 
place of Tvoi’&hip for Hindug in general. The plaint alleged that 
plaintiff No. 1 had for some tinae been discharging the duties BAtsHisAv, 
of the mohunt of that akra, and that plaintiff No. 2 was th& 
jmjai'i of the idol; that the properties described in the schedules 
to the plsiint constituted the d e h iit t e r  property of the id o l ; that 

„of these certain portions had been wrongfiillj alionateci by 
(lefendiint No. 1 in favour of defendant No. 2 ; and that defend­
ant No. 1 had hy various acts committed by him in breach of 
trust, disqualified himself for holding tho office of mohunt. Tho 
plaintiJfs prayed that the properties in dispute might be declared 
te bo the dehutter property of the ido l; that the alienations ia  
favour of defendant No. 2 might bo declared to be inoperative 
as against the rights of the id o l; that defendant No. 1 might 
1)0 removed from the office of mohunt j that sdmo oompetoiit 
parson might be appointed mohunt in his place j and that the 
properties in dispute might be taken from the possession of tho 
defendants and be delivered to the custody of the person who 
might be appointed. Defendant No. 2 in his writton stitemcnt 
nlloged, int€f alia, thai; the suit was not maintainable under section 
539 of of the Code of Civil Procedure^ and that the properties 
in dispute did not belong to the idol. Defendant No. 1 did not 
appear. At tho hearing a furl;her objection -was taken that the 
suit was barr.'d by limitation..

The plaintiffs obtained a decree ia  tha Co«rt below, and defend­
ant No. 2 brought this appeal on the grounds, inter alia, firstly,, 
that section 5.B9 of the Code did not apply lo ilu; rac-is of Ibis 
case ; sscomUf, that the consent of the Collector given in lhi^ c.ii.s') 
was not such as that section required ; i&Vtili-y, ihat ibf piiiiui;!i.i 
had no such interest ia  the trust withiii the inriiuihg of ?oint[ou 
539 as-would axithorize them to inainlain a .suii inidc-r i.h!sl =(ici,ioii i  
m i, fourtMi/, that the snit was barred by liniiiaLioii.

Dr. Bash Behan Ghose, Babu Tara liishove Chowdh'y, and 
Babii ilohini Mokun ChuoierliM]), for the appellant.

I3abu Lai llohitn J)as, and Babu Trosano Gopal Tloy, for tlia 
rospondouts.

rOL. XXIV.] CALCUTTA SEMES.



1897 Dr. Hash Hehari Ghose.—The suit purports to be broufflit
Sajedok tindor section 539 of the Civil Procedure Code for t te  remo-

CnoTOHCTat possession against
j'. defendant No. 2, who is a third party. Sach a suit is uok ooniem-

HouurDAS OTthorizes suits to oMain
Eajshmay. certaia specified reliefs—See iS«n(;a«awu‘ jVazo/Mn v. Faradappa 

Naiolcan (1). In bis jndgment in that case Collins, C. J., says: “ It 
appears to me that soetioii 589 of the Civil Procedure Code was 
drafted on. the lines of 52 George I I I  cap. 101, commonly called 
Komilly’s Act, and the draftsman must have been 'n'cll aware 
that it had been held that the Act did not apply when the’̂ 
qaestion arose as to whether a trustee should be adrersely 
dismissed for misconduct, Is it probable, therefore, that if 
the Legislature intended the section to apply to a case where 
the removal of a trustee was in question that specific relief would 
not have been mentioned ? The section enumerates the specific 
reliefs that are given, and the first is appointment of new 
trnsteos imder the trust. We are however asked to add words 
to the section, and to say that the Legislature intended to give 
the power to -remove adversely a trustee although the Legis­
lature refrained from saying so. The words ‘ granting such 
farther or other relief as the nature of the case may require ’ cannot 
rmder the recognized rules of construction be said to give the 
Court the power to remove a trustee.” See also the jndgment of 
Ayyar, J., in Subhayya v. Kruhna (2). In  Molmddin v. Sayiduddin 
(3) it was decided that section 539 applied both to contentious 
and non-contentious oases. “ A jurisdiction to remove trustees has 
always been ew eised by the Mofussil Courts. The remedy is 
not wanting altogether ; but esoepii in this section of the Ooclo 
there ia no provision of law empowering any public official to take 
aotioa”— per Shephard, J ., in Bangasami I^aielian v. Vara^o’ppô  
JVaickan (1 ). Soa also Sheoratan Kunioari v. Bam PavgaHi (4) 
and LaMima7idasPamsJiram v. Ganpatrav Krishna (5). The oases 
upon Eomilly’s Act are collected in “ Lewin on Trusts,, 9|li Ed* 
1061, 1062. Although the Act authorises any two or 'more 
persons to present tlie petition, the words must be rmderstood

(1) I. L. B., 17 Mad. m .  (2) L L. E., U  Mad., 186 (188).
(3) L li, B,, 20 Gftio,, 810. (4) I. L. R., 18 All., 227.

(6) 1. L. E,, 8 Bora,, 365.
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to mean any persons having an interest : and tlie Court is ]897
bound to gee, not only tliai the petitioners arc possessed of a clear 
interest, but that they prove themselves to bo possessed of the 
ioterest they allege in their petition. The words ‘ an interest ’ in 
section 539 were substituted for the words ‘ a direct in terest' hy ^
Aot V II of 1888, section 44 j but the cases show tho Iwoespres- Bakhnav. 
sions to be the same. I  submit also that the sanction given was 
no sanction, and refer to E;s parte Skinner (I), In  that case Lord 
Eldon says : “ The intention of the Legislature in framing the 
Act (Romilly’s) was to guard charitable trusts against abuse, and 

' for that purpose to proveat such proceedings from being insti­
tuted as are too frequently instituted for no other reason than 
becanse it is known that the costs will be payable out of the 
charity funds. I t  was with this view that the Legislature provid­
ed for the signature of the Attorney General, or in case of 
there being no Attorneyj of the Solicitor General ; and I  desiro 
to have it understood that no petition under the Act ought 
to receive that signature, except upon the same deliberation 
that it would be thought fit to afford to the 'case if it were 
presented in the shape of an information.” As to limitation, arti­
cle 120 of Schedule I I  of th e Timitation Act applies. Mitra on 
Limitation, 3rd Ed., pp. 765—767. The plaintiffs had no such 
interest as to authorise them to bring a suit under section 539. See 
/an  J li V, Bam Nath Alundul (2).

Babu Tara Kishore Ghoiodhry on the same side.

Babu Lai Moliun Das for the respondents.— It has been held 
both in Calcutta and Bombay that section 539 applies to suits for 
the removal of trustees and also to suits brought against third 
parties. The clauses of that section are not exhaustive, and 
the words “ appointing ilew trustees ” includes removing old 
trustees. I t  has been held by the Madras High Court that a 
suit will lie for the removal of a trustee. Subbaya r ,  Krishna 
(3). That decision was followed in Trieumdass Mxdji v. Khimji 
VnlMMass (4). The eases of Lutifimnissa v. M n n m  BiU  (5),
Dhunum Singh v. Kissen Singh [6), Sajedur Baja r- Baidya

(1) 2 Mar., 4B6. (2) I. L. R., 8 Oalo., 32.
(3) I. L. B., 14 Mad., 186. (4). I. h. B,, 16 Bom., 627i
(5) I, L. R., 11 Ode., 83. (6) 1.1̂ . B-, 7 Ciilc., 111.
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1897 Nath JJeh (]), Raghuhat' Dial v. Kesho M am amij Das (2)
SiJiiDUR CItukhm Lai Ray v. Lolit Mokua Roy (3), KalisJmnkur D ossy, 

6opd Chinder DuU (i), Commissioners of Sewers of the Qily of 
London v. Gellatly (5) were also referred to.

422 TUB LNDIAN LAW Rfil’ OKTS, [voL . XXIY
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V.

M o ii 'if f lD A S  la ta  Kishore Ohowdknj in r:6'plj.
B a i s ij n a v . The judgment of tlie Court (Bahekjee and Rampini, JJ.) aftgj. 

setting out tho facts contiaued as follows : —

Upon the first point, tlie contention on behalf of the appellant 
is two-fold, viz., that section 539 does not contemplate u suit 
for tho removal of any trustee ; nor does it contemplate a suit 
against a tliird party, the object of the section according to the 
appellant being only to authorize suits for obtaining certain reliofs; 
speciflod in it when such suits are not brought adversely to the 
tnisteos for the time being ; and it is urged that the section ig 
drawn ttpon tba lines on which the English Statute known as Sir 
Samuel Komilly’s Act, 5'2 George I I I ,  cap. 101, is drawn, 
In support of this argument the decision of a Full Bench of the 
Madras Coni't in the case of Eangasami Naichan v. Varadap-pa 
I^aiokan (6), and the cases of Sheoratim K utm an y . Ram Pa <gas1i 
(7) and Lakshmlandas farashm m  t ,  Ganpatrav Krishna (8J are 
relied upon.

On the other hand it is argued on behalf of the respondents', 
that section 539 is very different in its terms and in its scope 
fiom Sir Samuel Eomilly’s Act ; and that both in this Court and 
in the Bombay High Court it  has been held that it applies to suits 
brought for the removal of trustees, and also to suits brought 
against third parties in whose hands trust property may have 
passed under improper alienations by the trustee ; and in support 
of this argument, the cases of C'hintaman Bajaji Dev v. Dliondo 
Oanesh Dev (9), Mohiuddin v. Sayidaddin (10), Lutifunnissa BiU 

V ,  Satirun Bihi (11) and Sajedur Raja j ,  Baidya Nath Deb (1) 
ace cited.

(1) I. L. R., 20 Oalo., 307, (2) ,1. h. R,, 11 A ll, 18.
(3) !■ L. 11., 20 Gale., 903. (i) 1. L. R., 6 Oalc., 49.
(5) L. U.,aCl) D., 610. (G) I. L. II., 17 Mad,, 4t!2.
(7) 1. L, a., 18 All., 227. , (ti) I, L. It., 8 Bom,, 366.
(9) I.' L. It., 15 Bom., B12. (lOj I. L. E , 20 Calc., 810.

(11) 1. L, R., 11 Calc., 33.



0pon tli<i qtiesliou wliether section i509 should liave tLe 18ii7
limited scopo contended for by the learnoJ Vakils for tlie ap- ~sIrEimR~
n.OI'inli or wietlior it should haro tlie wider soopa tliat llie other „ ptiwuo, ui w OuowDuuiti
sido cootends for, the arguments on both sides have been iully b.
set out in the judgment of Mr. Justice Sliephard in D.va
Xaii'kiin'<!• Vtiradappa I^akkm i{\) Kn.<\ also in the judgmoBts of B a z s u js a v .

Mr. Justice Muttnsami Ayyar and Mr. Jnstiea Weir in Stibhai/^a
V. Krishna (3). We do not think it necessary to notice iu detail all
these arguments. I t  will be eaough to say that though seotiou
539 doea not expressly specify the dismissal of a trusteOj or tlie
ta k in g  possession of trust property from the hands of any third
party, amongst the reliefs that are speciiiually inentionod, still,
baving rejjard to the fact that the oasos to which the section is
snade applicable are cases of alleged breach of trust, that atnongsl;
the reliefs expressly mentioned are included the appointment of
jiew trustees under the trust and the vesting of any property ia
tie trustees under the trust, and that these spooified reliefs are
followed by the general danse , “ such fnrtli<3r or /other relief as
the nature of the case may require/’ we think tho terms of the
s e c t io n  include a ease like the present. For the case being one
of alleged breach of trust, and the section expressly authorizing
the appointment of new trustees, there can be uo good reason for
limiting the expression, “ appointment of new trustees ” to cases
of appointment of new trustees in addition to old trustees, to the
exclusion cases in which, the appointment is in supersession of
them. Moreover, where, as in this ease, the alleged breach of trust
consists mainly in iifiproper alienations of the trust property by
tha trustee, the vesting of any property in the trustees to be
newly appointed, coupled with “ such further or otlier relief as
the nature of the case may require,” may well include the taking
possession of the trust property from the hands of a third part)',
to whom the same m ay be shown to have been im properly
alienated.

'̂ Ye are therefore of opinion that looking to the terms of tha 
section, there is no good reason for thinking that it sboukl be 
limited in its scope in the manner contended for on behalf of tha 
appellant.

XXlV .] GALCUTTxV SliUlES.

(J) I, L  B., 17 MaiJ;, 432. (2) I. L. R „ 14 Mad., 188.



1897 But then it ia fiirtter urged that if we look to the sonroe
^Sajeour ' ’̂’0™ which this provisioa of the law (section 539) is derived
CnrnvcnoBi there is a reason w h j its scope should be

i\ limited in the mauner contended for. I t  is said that this sec-
Momra D a s English Statute known as Sir Samuel
B a is h n a v . Romilly’s Act. Noiv, although there may be some similarity 

betTveen the provisions of section 539 of the Code and those of 
Jlomilly’s Act, a comparison of the two enaotmenls will show that 
they differ ia many material respects.

Ill the first place, -whereas the procedure in Eomilly’s Act 
is expressly stated to be summarj, ths prooeeilings being initiated 
by a petition, the procedure under section 539 ig the ordinary 
procedure applicable to suits, the proceedings being initiated by a 
plaint.

In the second place, while Rorailly's Act contains no qnalifica- 
tion as to who the persons are that are authorized to file the 
petition theroiii contemplated, section 539 expressly enacte 
that the persons who are authorized to institnte asm tnnderil 
are persons who have an interest in the trxist. I t  is said that this, 
if not taken frem tho Act, is taken from decisions tipon Eomilly’s 
Act. That is true. The decision from which this qnalificatioD, 
that the persons authorized to suo must have an interest in the 
trust, is taken, is that in the case of the Oorporation o f Ludlow v  
Greenhause (1); but though this one qualification is taken from that 
decision, other qnalifications such as those—that the enactment is 
not to apply to cases which are brought adversely to the trusteesi 
and that it is not to apply where any stranger is interested, which 
are laid down ia that very case—have not been expressly incor­
porated in the scction, And what is the inference to be drawn 
from this ? To onr minds the inference is clear that these restric­
tions w'ere not intended to be imposed npon the soope and opera­
tion of the section. And the reason for this appears to he clear. 
Bomilly’s Act was held to be inapplicable to cases brought ad.- 
■vergely against trustees, and to cases in -which; third parties werp 
interested, because as we gather from the case of the Corpratm  
of Ludloio V. Oreenhouse (1) the procedure prescribed by that Aot,

421 THE INDIAN LAW BSrOETS. [VOL. XXIV.

(1) 1 Bligh N. S. 17 (06) '’93).



fw .that by petitiou, was considered inapplicable to cases o f jggy 
those closcriptions.

Nor can we accept as correofc the argnment tta t  sectioa B39 „
, Chowdhijbi

created a new and special jurisdiction.

' The real object o f the special provisions of section 539 seems Moho°n” i )as

lo iis to be clear. Persons interested ia  any trust were, i f  they Baishkav. 
coiiU all join, always competsnt to maintain a suit against any  
trustee for his removal for breach of tru s t; but -where the 
joining of all of them was inconvenient or impracticable, it was 
considered desirable that somo of them might sue without joining  

the others, provided they obtained the consent of the Advocate 
©eneral or of the Collector of the D istr ic t; and this condition was 
imposed to prevent «  indefinite nunaber of reckless and harassing 
suits being brought against trustees by different persons inter­
ested in the trust. W here this condition is fuliilled, and the 
risk of harassing suits being brought against trustees is thus 
guarded against, there is no reason why suits brought under the 
section should be restricted in any other way.

It is argued that if  a suit under this section is' allowed to he 
brought against a defaulting trustee and a third parly, the suit 
may be open to the objection o f misjoinder. W here a suit under 
section 539 is open to that objection, the objection will no doubt 
have effect given to i t ; but it does not follow that a suit against 
a trustee guilty o f breach of trust and a third party who has 
purchased any trust property from him can, in no case, be brought 
under the section, even though the objection as to misjoinder 
does not apply. In  the present case we are of opinion that no ob­
jection on the ground of misjoinder can apply, the suit so far as any 
such objection is concerned being properly framed within the 

meaning of section 28 o f the Code.

Then as to the cases cifed, w ilh a ll rcsi)Oc( for the learned Jhdges 
who decided the case of l i im p im m i  }y a kh :n  Varadap/ja J a k h a n  
(1), we must say that the reasons given in the jiidL'iuinits of Mr.
Justice Weir and Mr. Ju iiioo  Besi in Suhbajiyn K rhJm a {^) 
commend themselves for our acceptance, and we follow the view  
taken by them with reference to the meaning and construction of

voh. x m . j  CALCUTTA SERIEH.

(1) I. L. E., 17 Mftil,, 462, (2) I. L, E,, 14 Mad,, 186.



1897 secLion 53P. The case of Sheoraian Kimwari Ram Pargasli (1) 
-------does not call for any dotailed examination, as the reasons for the deci«

pAJl'^DDR -I

Baja sion that section 539 of the Code was inapplicablo to it are not set out 
Cnovv̂ DHDBi judgment very explicitly. And as for the case of Lakshmk-

Goua das Paraskram v. Ganpatrav Krishna (2) that cas,e is quite ills-
‘ijTiaraAV̂  tingnishabla from the present, as the object of the plaintiff in tliat

case, to nse the words of tho learned Chief Justice, was “ merely tg 
recover the trust property from outsiders ” 'whoreas iu the present 
case the suit is brought against a trustee who is guilty of breach of 
trust, and a third party is added as a defendant, because part of 
the trust property has passed into his hands by improper alienation 
from tho trustee. On the other hand, the view -we take is support: 
ed by the decision of the Bombay High Gourfc in OMntaman 
Bajaji Deo v. Dliondo Ganesh Dev (3), and of this Court iu 
Molmddin v. Sayiduddin (i), in whicL it wa& held that a suit for tho, 
dismissal of a trustee oomes within the scope of section 539, and 
also by the dicAa of the learned Judges of this Court in Latifunnissa 
Bihi V. Naiirun Bihi (5), and in Sajediir Raja v. JBaidyanatJi Deb
(6), which are to the effect, that a suit brought a,gainst a trustee and 
a person claiminjg under an alienation from him comes within the 
scope of section 539. We may add that tho case of Sajcdur Raja 
V. Baulyanatk Del (6) is of special importance, as that wag a case 
against the present defendants with reference to this very endow­
ment on account of the same breach of trust that is alleged in this 
case, the only diiferenee between the two cases being that the plain­
tiffs there were different from those who have instituted this suit; 
and in that case the present appellant successfully contended that 
the suit which was for the dismissal of the trustee, and for yesiiug 
in new trusttios the trust property, part of which had passed to him, 
was one which came within the scope of section 539.

i'o r all these reasons we are of opiuionthat the first contentioa 
of the appellant must fail.

Then as to the second, it wai; argued iipori ll;o authorily of tho 
case of Jan A liy , Earn Math Mundiil (7) thai perioii^ Id v.iio ['Osi-

(1) L  L .  R ,, 18 A ll, ,  227. (2 ) I ,  L .  B . ,  8 Bom,, 3G5.

(3) I .  L .  E . ,  15 Bom., 612. (4 ) L  L .  E . ,  20 Gitlo., 816.

6̂) L  L .  I!,, 11 Gule., S3. (6) I .  L .  U ., 20 Gale,, 397.

(7) L L. E., 8 Oalc., 32.
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t i o n  o f  t t e  p l a i n t i f f s  i n  t h i s  c a s e  w h o  w e r e  o n l y  e n t i t l e d  to  w o r s h i p  1897

iu  a  p u b l i c  t e m p l e ,  a r e  n o t  p e r s o n s  h a v i n g  a n  “  i n t e r e s t  ”  w i t h i n  t h e

of section 539, so aa to be authorized to m aintain a suit R a j a  nioauiuj,  ̂ , Ghowdecri
under th a t section.

G o c e

I t was fu rther argued tha t a comparison of section 539 of the Mohus D as  

Code w ith sections 14 and 15 of A ct X X  of 1863 would go to show 
that the in terest required in the first m entioned provision of law 
must be different from  a mere r ig h t to worship.

Now, it should be borne in  m ind th a t under section 539 as origi­
nally e n a c te d , the words were “  having a d irect in terest in  the trust,” 
f the word “ d irect ” has been taken ou t by Act V I I  of 1888. The
inference, therefore, is tha t th e  Legislature intended to allow per­
sons having the same so rt of in te rest th a t is sufficient under section 
14 of A ct X X  of 1863 to m aintain a su it under section 539 ; and 
this change in  the law is, in  our opinion, sufficient to  distinguish 
the present case from  th a t of I  an A li  v. R a m  N a th  Mundul (1) 
which was decided before section 539 had been amended by the 
omission of the word “ d irect.”

On the other hand, we may refer to the case of Monoliar 
Ganesli Tamhehar v. Lakhm iram  Govindrarn (2) to show th a t 
persons having a rig h t to worship in  a tem ple are w ithin 
the scope of section 539. W e m ay add tha t the  two plaintiffs in 
the present case have a som ewhat la rger in terest than tha t of 
mere worshippers, plaintiff No. 1 alleging th a t he has for some 
time been perform ing some of the duties of the mohunt, and 
plaintiff No. 2, tha t he has been perform ing the poojah in the temple.
These allegations have been supported by some evidence which 
is not contradicted.

In  support o f the th ird  contention, th a t the consent of 
the Collector is not such as section 539 contemplates, our a tten ­
tion has been draw n to the term s of the permission, E xhib it 7, 
p. 47 o f  the P aper Book. This is w hat the D eputy Commissioner, 
who is also the Collector, says ; “ Assuming tha t petitioners
are persons interested I  accord m y consent to the  institution 
by them of a su it for the purpose o f  obtaining the le lie f 
directed in the petition.”
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ISST No doubt the language of this permissioa is ia oae i-espeot 
S^jedcjiT” directs that the coaaant

KaJ-4. of the Collector should he obtained as a necessary preliminarj' 
H WDHxiRi maintaining of a salt mider section 539, the Golleotor h 

Mg required to exercise his jiidgment in the matter before giying
J3AISHNAV. his consent. This Yiew is home out by the observations of Lord

Eldon in E x parte Skinner (1). But though the consent of the 
Golleotor is thii3 defective in language in this one respect, wa 
do not think that the defect is fatal to the case. The Colleclop 
in g im g  his consent has to exercise his judgment in the matter, 
and see, not only whether the persons suing are persons wh? 
have an interest in the tritgt,hat also whether the trust is apubtj 
trust of the kind contemplated b j  the sectioD, and wheiher tiare 
are primd facia grounds for thinking that there has been a breach’of 
tru s t; and, as 'vvas pointed out ia the course of the argament, there 
is nothing to show that the Oollectoi’ has not exercised his judgment
as to the last two points. I t  is only in regard to one matter, namely, 
that relating to the interest of the petitioners in the trust that the 
language of th'g permission may be taken to indicate that the Col­
lector did not exorcise his judgment. Though that is so, we think 
it  is after all axl irregularity in an order which the law rec[uire? 
should form a necessary preliminary to the institution of a suit, and 
such an irregularity in our opinion comes within the scope of sec­
tion 5Y8 which protects jadgmonta and decrees from interference 
in appeal on moro technical grounds.

The next point for consideration is whether the sait is barred by 
limitation. As against defendant No. 1, no question of limitation 
can arise, the suit coming within the scope of section 10 of the 
Limitation A c t; and as against defendant No 2, tho provision of 
the Limitation A.ct applicable is, we think, article 134 of the second 
schedule. I t  was urged for the appellant that that article does 
not apply to this suit, as it is not a suit for possession ; that the 
article applicable is 120 ; and that as the suit hag been brouglit 
more than six years after the date of the latest of the alienations 
in favour of defendant No. 2, it is barred notwithstanding that 
it is brought within twelve years from the date of the earliest 
ahenation.
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A rticle 120 can apply only if article 134 is aot applioaUe io 3897

fee case. T te question, therefore, is whether the suit caa he treated S a ib d u s  

asotto for possession witHa the meaning of article 13i. That 
article provides for suits to reoovor possession of immoveable 
property conveyed or bequeathed iu trust or mortgage and 
afterwards purchased from the trustee or mortgagee for a valuable B aishnav . 

consideration. The limitation ig twelve years, and it rana from the 
date of the purchase.

The fifth prayer in the plaint is, “ that the propei-ty may he 
taken from the possession of the defendants aad delivered to the 
possession and custody of the person who may be appointed 
mokunt and trustee for the management of the idol’s properties;” 
and section 539, as we have already observed, does ooatemplate a 
suit of this nature as coming within its scope.

That being so, we do not think that it would be any undue 
straining of language to say that a suit for such a purpose is a suit 
to recover possession of property which Lad been/bequeathed in 
trust and afterwards purchased from the truste^. Article 134 
therefore applies to this suit, and it is not barred by limitation.

The grounds urged before us therefore all fail and the appeal 
must be dismissed ■with costs.

Appeal dismissed.
F. K. D.
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OKIMINAL EEFERENCE.

Before Mi\ Justice Hampeni and Mr. Justice Stevens.

QUBM-EMPBEBS !). KAYBMULLAH MANDAL and othees. « lOi)/
Magistrate, Jufiidktion of—Power of OommUmnt to Smions Judge— Code April (5. 

of Griminal Pnoedure {Act X  o f i m ) ,  sections 8S, m ,  SiS, 354—P«ml 
Code {ilo tX LV  o f 1S80), seetion, Z47—Circular order No. 9 of 6th 
Septenihr 1869—Rioting.

Tlio commitment of a case under section 147 o£ ths Penal Oode to tlie 
Court of Sessjon by a Deputy Ma^inlnito isiiol-ijcoe.ss.ii'ilyilliffril.

Although the oaso is shown to lie iridhle oiily liy ii Mii.yisuato nnilcr th-.; 
saconil aohedtilo of the Griminal Vroi.'eJii;'c (Jodf, (.hcjfc is ri'iiMing in sfuiioii 
254 of the Orimmal Frooedure Oada which prevents a Magistrate oommit-

® Criminal Referenao No. 55 of 1897, mnde by A. Aljmacl, E sq,
Scsbiohb Judge of Eungpur, dated the 23rd of Mni'c4i 1897,


