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g'overaecl by liis ordinary discretion, and has given reasons wliicb 
would be equally applicable to any case -vvliollier tried in tlie 
Higli Oourt 01' iu tlie Small Cause Oonri.

Having regard to tlie objects of the Act, I  think tliat a 
oevtifioate can only be given in a case whero a Judge oonsidei-g 
that the case was not ono wHoh ongTit to be brought in tlio 
Small Cause Oonrt. So strictly has this section boen eoustrned, 
that I ha\6 never 'kn.ovra a oartificatn given under it. It 
is not necessary to determine in 'what class of cases a certi- 
ficiale slionM be given ; but i  doubt very mucli -whathor the Legis- 
lal.iii’0 by the terms of seotion 22 intended much to extend tlio"' 
-jievijrs’”siich they gave to the Judge under section 9 of Act 
XXIV of 18G4, vis., that lie could only certify when “ by the reason 
of the JifSoulfcy, novelty or general importance of the case or of 
some erroneous course of deoisions in like cases in the Oourt of 
Small Causes, the action was fit to ha brought in the High Conrt.”

I lYouldliold that the plaintiffs were entitled to no costs in the 
Court below, and that each party should pay Ms own costs of this 
appeal.

Appeal allowed, 
Attorney for the appellant: Bahu Kedar Nath Mitter. 
Attorney for the respondent: Mr. F. AL Leslie.
H. w.
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B e fo n  jSiV F rancis  W illia m  M aclean, K n ig h t, C h ie f Jm tiec , and  Mr. Jusllee
jSanerjee.

gU K U E T JL L A H  K A Z I A m  OTniins (PsMoa’Ai. D e f e h d a n t s )  «.

B A M A  S D N D A K l D A S I ( P l a w t ii?]?}. »

' L a n d  Eerjislraiion A c t (^Bengal A e t  7 I I o f l8 7 d ) , s a e t io n s  33 and  W —SwiJ 
f o r  rent— WhetlLer U is neoessanj to enable h im  ta sue fo)' m i i  that a 

p u tn id a r  s lm d d  be registered under the

A ^ jiin W flj'is  n o t ap v o p ria to r w iiliin  t!io ffioaQlug o f  sections 38 and 78 

o f tli0 L an d  K egistra tion  A c t.

A ppeal fro m  AppeUato Deci'oe N o . 252  o f 1895, again st llie decreo 

oE B ab u  N iillo r Olinnili-a B h u tta , Subord inato  J u d g e  o f  Ilooglily , dated tho 

30 th  o f N ovoiiibet 1894, revere iag  tlio dooi'co oli B ab a  H aro  K um ar Eai 
M uasil o f S era«ip«r, d a ted  26tli o f  J iiu u a ry  1804.



D a s i .

T his appeal arose out o f an action for rent, T te  p laintifi’s jggy
alleeiition was that she was tlie proprietress of a sbare of a ;;-------------

“  . , SwCtlHUIXAH
zeuiiaJan, and she also held other shares as putnidar and dur- K a z i

putnidar. Sho further alleged that she got her name registered 
in respect of those shares under the Laud Eegistration Act. The Sukdari
principal defendants denied the relationship of landlord and te­
nant, and also pleaded that, inasranch as tho name of tlie plain­
tiff was not registered under the Act, the suit was not maintain- 
able. Tho Court of first instance dismissed the suit, lioldi'^g 
thatlhe plaintiff failed to prove the relationship of landlord and 
tenant; and also holding that, as the plaintiff did not get her name 
registorod in respect of the share of ono Mongola Dasi, whose 
putiu right she had purchased, the suit was not maintainable. On 
appeat the learned Snhordiuate Judge decreed the suit, bolding 
that it was not necessary under the Land Registration Act to re­
gister tho name of tho putnidar in order to enable her to bring and 
maintain a suit for rent ; but he did not decide the point whether 
there existed the relationship of laudlofd and tenant between the 
parties.

From this decision the defendants appealed to the High Court,
Dr. JsuJos/i Mookerjee and Babu Gi/a.iieiidra Nath Basu for 

the appellants.

Baba Saroda Churn Mitter and Babu Baro Kumar Mitter for 
the respondent.

The judgment of the High Court (Maoiban, O.J., and Eah- 
I3RJI3B, J.) (so far as it is material for the purposes of this report) 
was ai? follows ;—

MaoleaNj G.J. The first point taken in this appeal was, 
that inasmuch as the plaintiff -was not registered, the suit was 
not maintainable, having regard to sections 78 and 36 of Bengal 
Act V II of 1876. The question is, whether the plaintiff is a pro­
prietor within the meaning of the term as used in those sections.
I think that the purview of the Act is shown hy tho preamble 
whioh runs as follows : —

“ Whereas it is expedient to make better provision for the 
preparation and maintenance of registers of revenue-paying and 
rovonue-frao lands, and of proprietors and maiiagera thereof.”
Looldng at tho sections to which I  have referred and to the preaniWo

VOL. XXIV.] CALCUTTA SERIES,



1397 of the A-cl, I  Ihmk the tema “ pi-oprietor ” was intended to be 
^------------ coDfined to a zemindar aud not to a putnidar ; the first objectionSUKtJnUl^T/AH

Kazi tberefoi'0 fails.
BijiA Another preliminary ohjeotion was taken that an appeal would

SraDAEi not lie having regard to section 153 ol: the Bengal Tenancy Act.
Having regard to sub-section (b) of that section, it seems to me that 
the deorco in this cas® has decided a question relating to title to 
land or to some interest in land as between parties having con­
flicting claims thereto, and therefore in my opinion an appeal lies, 

This further question consequently arises. The Mnnsif found, 
as a matter of fact that the relation of landlord and tenant did 
not subsist between the plaintiff and the defendant from -whom she 
is claiming rent. The Subordinate Judge did not go into that 
matter at all. His judgment is absolnialy silent upon the poini
I  am therefore of opinion that, as regards this point, ivhich is the 
foundation of the plaintiff’s claim, the case must be remanded to 
thcs Subordinate Judge for him to go into that question, and as the 
■whole case is remanded, it will not prevent him from going into
any other points ^vhich may have been raised, ov from deciding, 
if he thinks fit, that a decree for the entire rent might be made, 
instead of a decree for a share only.

Upon these grounds the appeal will be allowed and the case 
remanded to the lower Appellate Court for retrial. The costs 
of this appeal will abide and follow tho result.

Appeal allowed. Case mmncUd.
s. 0. G.

B efo re  Ulr. Jzislice Trevelyan a n d  M r. J iislias B e v e rk y .

1897 L A L A  RAM JEW AK LA L  ( D e f e t o a n t )  «, D AL KOBE ( P l a i h t i e f )  

Feh-uary 18.
nimht Lav>~Win—Constnictionof Will— “ Malih," Meaning of, at apjilkd 

to female kgaiees— Coniingent leqimei-~6ift absolute—Life estaU—Indian 
Suemeion AcJ (X  e f 1S6S), seotioM l i t  and t^S—Dmctian agatmi 
alimation~CosU.

A H inclu, Bm-7ivoT o f  tw o  brotherB  t a  n jo in t  f a m ily  -under tlw  Mitak- 

shara  law , d ied , le a r ia g  n w idow  nnd  tw o d au g lite rs , a  b ro th e r’s widow, and

* Appeals from Originnl Decrees Nob. 87,91 nnd 92 o£ 1895 against 
tbs deoree of Babu Dpendra Cliundor Mallick, SaborJiaate Judge oi Pftlna, 
dated the 28tli of Decamber I89i.
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