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Coiti— Presidenwj S m a ll  Oauae Ootirts A c t i X V o f  18SS), s^oiion g$— F m i - N n v m l e r i .1 -  
deney Sm a ll Cause C ourts A c t  ( I  o f  isO S), section 11— S u i t  hrought iefcre^ D ecem iev  10. 
h i t  detem inecl a fte r , th e p im iJ ig  o f  A c t  I  o f  1S95— Certificate fa r  Costs—
General Clauses GonsoUdation A c t  { I o f  188S), seotion, 0.

T he pidntiffi, be fo re  the  p a ss in g  o f  A c t I  o f  18D5, inB tilutod in  th e  H igii 

C om t a  su it to recover fro m  the d e fe n d an t a sum  o f  over Bs, 2 ,000, w hiah  
WES reduced to  a su m  o f  less th a n  E s . 2,000 before tlie  hearin g  and  th e te fo ro  
below tlie lim it fo r  auita oognizabla b y  th e  Sm all Oause Court, A t  tlje tim e 

oi; its  institu tion  A c t X V  o f  1882 w as applicable , b y  section  22 o f  w hich  

Act u plaintlfE w as deprived , iu  a  su it cognizabiB b y  th e  Sm all C ause C ourt, o f 

his costs i f  he ob tained  a  deoroe “ fo r  lesa th a n  2,000 ru p e e s ”  un less th a  J u d g e  

who tried  i t  certilied  i t  w as a  fit c ase  to  b e  tried  in  th e  H ig h  Ooiu't. T he 
suit w as n o t de te rm in ed  u n til a f te r  th e  passing  o f  A c t I  o f 1895, b y  sec-, 
tion 11  o f w hich th e  depriv iition  o f  costa applied  to  oasea i a  w h ich  tha  

plahitiffl obtained a  decree fo r  '* less th an  1,COO rupees. ”  T he  J u d g e  m ade  a 
decree in  favou r o f  th e  p la in tiff , and, w ithou t coctifying- th a t  th e  co.se w as 
one fit to he  b ro u g h t in  th e  H ig h  C ourt, he allow ed th e  p la ia tiJf th e  aosts of 

the suit,

H eld , on  appeal, th a t th a  case  w as govonied  b y  sootion 6 o f  th e  G eneral 

Clauses C onsolidation A c t ( I  o f  1868) ; A c t I  o f  1895 w as n o t applicable , 
and Ihe p la in tiS  w as n o t en title d  to his costs  o f  su it. T b e p r ic o ip ls  o f-D e6 

Jfarain D u tt v, N a r m lr a  K rish n a  (1 )  applied.

The plaintiff, m  attorney, brought a suit In the fligli Court ia  

December 1894, to recover from t ie  defendant a sum of over 
Es. 2,100 due by way of costs. After the pla in t had teen filed, the 
plaintiff discovered that lie had inadvertently om itted to credit the 
defendant with a payment of Rs. 300. He at once wrote to 
the defendant giving credit for that sum, and rcdixoing the olaim 
to Ss. 1,800 odd. When the suit was inpfifntod soofibn 22 of 
the Presidency Small Cause Gonrt’s Ant (XV of 1{>ti2) was 
applicable to i t : that section pi’oidding that if any suit cognizable

* Appeal fro m  O rig inal D ecree No. 4  of 1896 a g a in st the  decision o f  Mr.

JuBtioe A m aer A li in  S u it No. 809 o f  1894.

(1> I. L. B,, 16 Calo., 267.
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by the Small Cause Court is instituted in the High Court, and 
' if in such suit the plaintiff obtains in the case of a suit founded 
on contract a decree for any matter of an amount or -value less 
than 2,000 rupees, * * * no costs shall be allowed to the plaintiif; 
unless the Judge 'who tries it certifies that it was one fit to lie 
tried in the High Court. The defendant pleaded limitation as to 
a large part of the sum claimed. After the passing of Act I  of
1895, by section 11 of which Act the words “ one thousand ” are 
substituted for the words “ two thousand” in section 22 of Act 5 7  
of 1882, a decree was made in favour of the plaintiff for the 
sum claimed ; and the learned Judge, without certifying that 8,q 
case was a fit one to be brought in the High Court, gave the 
plaintiff costs on scale No. 2. The defendant appealed.

Mr, Dunne and Mr. Cliawdhry, for the appellant, abandoned the 
plea of limitation ; and the only question left for determination 
was the question of costs.

Mr. T. A . Apcar (with him Mr. Pngh and Mr. AvHoom) for the 
respondent.—There is no vested right to costs in anybody. 
The plaintifi brought his suit in December 1894 ; and the moment 
Act I  of 1895 was passed, lie could have withdrawn his suit, with 
leave to bring a fresh suit, and then have brought the fresh suit 
in the High Court. The Act 'has a retrospective effect, because it 
is a matter of procedure that the Act has changed. At the time 
of bringing the suit, nc one had any substantive right in the costs. 
That being so, this is purely a matter of prooeduro ; and the proce­
dure to be followed is that given by the later Aci,—BIiolo Sun- 
dari BeU v. Makhal Cliunder Bose (1), [T ebVELYAN, J .—Were you 
not under a disability to receive costs ?] Yes, at the time the suit 
was brought; but before the time came for awarding the costs, 
the Legislature had removed that disability. [M aoleah, C. J.— 
Then if the judgment had been delivered on the 31st March 1895) 
you would have been deprived of your costs ?] Possibly, but that= 
is a common result of legislation.

Mr. for the appellant,—The Act , is not retrospective.
The Legislature intended that the defendant should have the right', 
to be exempt from payment of costs in the event of the decree 
being against him for a ' sum smaller than a certain liniit'

(1) 1, L. E., 12 Calci., 683.
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The terms of fclia Act sliow tlin.t it ooiild not liaTa been contemplat­
ed ttiit suits instituted before the Act should comawitlua a rule ” 
of jurisdictioa prescribed by the now A ct; for, after all, it is not 
a question of procedure, bat of jurisdiction. The new Act mnst 
refer only to snits instituted after the 1st April 1895. [TiiuvBLYAN, 
J., referred to the cases of WrigU v. Bale (1), aad Republia of 
Costa Rica v. Evlanger (2).] Here there is an absolute prohibi­
tion of the plaintiff’s getting his costs. In the ease of Wright v. 

'^Ilale (1) there \Tas no stated rale declaring any right in respect 
of costs. But the Small Oanse Court Act entitlefs the defendant 
to exemption from liability in a certain event. To give the plain­
tiff his costs -would be giving him something lie was deprived of by 
the Legislature, and giving it him because he had done what the 
Legislature forbade him to do, [Macieak, C .J.—Does not section 
C of the General Glauses A.ct apply ? T rgv elta .n , J . ,  referred to 
BebNarain D utty. Narendra. Krishia  (3).] Those principles apply 
here. The new section does not repeal the old ouc ; it merely 
substitutes a new jurisdiction for an old one.

0 ,  A. V.

The foliovfing juilgments were dalmred by tho Court (M aoleah,
C.J., and I I acphbhson and T kev blya n , JJ .)

Maolban, O.J.—The only question to be decided on this 
appeal is >Yhetlier the plaintiffs are entitled to their costs of the 
suit.

The suit is one by a firm of attorneys against their client to 
recover the balance of their bill of costs. The amount reooverod 
is under Bs, 2,000 but over Es. 1,000. i t  is contended for the 
appellant, having regard to section 22 of the SmallCauss Courts lo t  
(No. XV of 1882), that the plaintiff’s costs ought not to be allowed. 
That section, so far as is material, was as follows:—■

“ If any suit cognizable by the Small Cause Geuvt other 
than a suit to which section 21 applies, is instituted in 
the High Court, and if  in sucli suit the plaintiff obtains, 
in tho caso of a suit founded on contract, a decree for any 
matter of an. amount of value less than. Es. SjOOO, aad in 
the case of any other suit a decree for any matter of an 
amount or Taluc of less than Ss. 300, no costs shall be 
allowed to the plaintiff. The foregoing rules shall not apply

(1) 0 n ,  am i K „ 227, (2 ) L . S ,, 3 Ch. Div'., 02.

(8) I .  L . E,,1Q  Gale,, 2G7 (272.)
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to any suit in which the Judge ■who tries the same cextifios 
that it was one fit to be brought ia  the High Court.”

In  the CoTirt below the learned Judge allowed the costa, but did 
not certify that the suit was one fit to bo brought in the High 
Court. He treated the matter of costs as one for the exercise of 
his judicial discretion.

I f  the matter rested only on the above section, it would 
be clear that the plaintiff could not be allowed his costs in the 
absence of any such certificate.

The dif&culty arises from section 11 of the Presidency Small ’ 
Cause Oonrts’ Amendment Act (Ko I  of 1895), which came int"o 
operation on the 1st April 1895. This substitotes the words 
“ one thousand ” for “ two thousand ” in section 22, ahoye re- 
ferredto. In  the opinion of the learned Judge in the Court 
below, as the suit had been commenced before the amending 
Act, the plaintiffs could not he allowed their costs unless in his 
discretion he allowed them.

lYhatis the effect of section 11 of the repealing Act upon 
section 22 of Act of 1882 ? I t repeals fro  tanto the provision as 
to amount in the old Act, but there is no provision that it should 
be retrospective in its operation. I t  is urged for the pkintifl 
that the repealing Act relates to procedure only, and does not 
interfere with any substantive right, and consequently that the 
now Act is retrospective in its operation.

I  think, however, that the ease comes within the third class of 
cases stated by Mr, Justice Wilson in delivering the judgment of 
the Fnll Bench in l)eb Narain D utt v. Nm endm  Krishna (1). 
He says: “ The third class of oases consists of those in wliioli, 
the law 13 changed by a more repeal of a previously existing 

■ law, and the repealing enactment contains no special rule foil ' 
its own interpretation. Such cases aro governed by section 6 
of the General Clauses Act,”

. Section 6 of the General Clauses Act says: “ The repeal 
of any Statute shall not affect any proceedings oommenoed 
before the repealing Act shall have come into operation.” This 
suit—a “ proceeding ” within the meaning of that section-^was, 

. instituted before the repealing Act came into operation. I

(1)1, L ,B „1 6  Calc., 272.
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{herefore tliiak the provisions o£ tlis ropealiag Act Jo uot apply 
to tliis case, tLafc section 22 of tlie Small Cause Uourt Act does' 
apply, aad that, as the plaiatitf has recovered less than Rs. 2,000 
and tlie Judge has given no oortifioate, the plaintiff cannot 
be allowed the eosts of the suit. The appeal therefore must bo 
allowed. The appeal also dealf; with a point as to the statute of 
Limitation, but that was abandoned by the appellant’s Oouuisel.

As the appellant therefore has failed as to part of his appeal 
and succeeded as to the other, there will be no costs of the appeal.

M a o p h e b s o n , J.—I  agree with the learned Chief Justice. I 
thiuk that section 22 of the Small Cause Court Act as it stood un­
amended by the Act of 1895 applied to this suit. The eifect of iho 
a m e n d m e n t  was wholly to repeal section 22 as regards all suits in 
which the amoimt decreed was legs thaa Es. 2,000 and over 
Es. 1,000, aud by section 6 of the General Clauses Act the repeal 
did not affect the suit which was pending when the repealing 
Act came into operation. The learned Judge did not certify as 
required by section 22, and ho had no discretion iu the matter 
of costs.

Tkevelyan, J .—The qneMion of limitation having- been 
abandoned by Mr, Dunne, the only q,uostion which we hav'ij to 
decide is as to the costs.

In my opinion section 11 of Act I  of 1895 has no application 
to the present case.

At the time this suit was instituted Act I  of 1895 had not 
been passed, so the alteration of Act XV of 1S82, section 22, does 
not affect this suit, Tho matter is, I  think, concluded by seotiou 
6 of the General Clauses Act, and the English cases as to the 
effect of an alteration in the law of procedure upon pending 
proceedings have no application.

Under section 22 of Act XV of 1882, the discretioii which a 
Judge possesses as to costs has been taken away. In  ease 
of a decree for a sum under Rs. 2,000 the plaintiff is ex~ 
pressly prevented from obtaining his costs, except the Judge 
who tries the suit “ certifies that it was one fit to be brought 
in the High Court.”

I  do not understand that in this caso tho learned Jiulgo has 
eertifiod iu terms of tho scction, He has treated the case as ou(j
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g'overaecl by liis ordinary discretion, and has given reasons wliicb 
would be equally applicable to any case -vvliollier tried in tlie 
Higli Oourt 01' iu tlie Small Cause Oonri.

Having regard to tlie objects of the Act, I  think tliat a 
oevtifioate can only be given in a case whero a Judge oonsidei-g 
that the case was not ono wHoh ongTit to be brought in tlio 
Small Cause Oonrt. So strictly has this section boen eoustrned, 
that I ha\6 never 'kn.ovra a oartificatn given under it. It 
is not necessary to determine in 'what class of cases a certi- 
ficiale slionM be given ; but i  doubt very mucli -whathor the Legis- 
lal.iii’0 by the terms of seotion 22 intended much to extend tlio"' 
-jievijrs’”siich they gave to the Judge under section 9 of Act 
XXIV of 18G4, vis., that lie could only certify when “ by the reason 
of the JifSoulfcy, novelty or general importance of the case or of 
some erroneous course of deoisions in like cases in the Oourt of 
Small Causes, the action was fit to ha brought in the High Conrt.”

I lYouldliold that the plaintiffs were entitled to no costs in the 
Court below, and that each party should pay Ms own costs of this 
appeal.

Appeal allowed, 
Attorney for the appellant: Bahu Kedar Nath Mitter. 
Attorney for the respondent: Mr. F. AL Leslie.
H. w.
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B e fo n  jSiV F rancis  W illia m  M aclean, K n ig h t, C h ie f Jm tiec , and  Mr. Jusllee
jSanerjee.

gU K U E T JL L A H  K A Z I A m  OTniins (PsMoa’Ai. D e f e h d a n t s )  «.

B A M A  S D N D A K l D A S I ( P l a w t ii?]?}. »

' L a n d  Eerjislraiion A c t (^Bengal A e t  7 I I o f l8 7 d ) , s a e t io n s  33 and  W —SwiJ 
f o r  rent— WhetlLer U is neoessanj to enable h im  ta sue fo)' m i i  that a 

p u tn id a r  s lm d d  be registered under the

A ^ jiin W flj'is  n o t ap v o p ria to r w iiliin  t!io ffioaQlug o f  sections 38 and 78 

o f tli0 L an d  K egistra tion  A c t.

A ppeal fro m  AppeUato Deci'oe N o . 252  o f 1895, again st llie decreo 

oE B ab u  N iillo r Olinnili-a B h u tta , Subord inato  J u d g e  o f  Ilooglily , dated tho 

30 th  o f N ovoiiibet 1894, revere iag  tlio dooi'co oli B ab a  H aro  K um ar Eai 
M uasil o f S era«ip«r, d a ted  26tli o f  J iiu u a ry  1804.


