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APPEAL FROM ORIGINAL OIVIL.

DBefore Siv Francis Maclean, Enight, Chief Justice, Mr, Justics Macpherson,
’ and Mr, Justive Trevelyan,

ISMAIL ARIFF (DrrEypant) ». 8, J. LESLIE {Pranyrisg.) % 1896

Qosts—Presidency Small Oause Courts Act (XV of 1882), section 29—Presi- Novenber 27+
dency Small Cause Gourts Aet (I of 1895), section 11—Suit brought befors, December 10,
but determined afier, the passing of Act I of 1895—Certificate for Costs—

General Clauses Consolidation Act (I of 1868), section 6.

The plaintiff, before the passing of Act I of 1805, instiluted in the High
Qourt & suit to recover from the defendanta sum of over Rs, 2,000, which
was reduced to a sum of lesy than Rs. 2,000 before the hearing and therefore
below the limit for suits cognizable by the 8mall Canse Court, At the [ime
of ite institution Act XV of 1882 was applicable, by section 22 of which
Act o plaintiff was deprived, in a euit cognizable by the Small Cause Court, of
hiscoste if Lie obtained a decree * for lesa than 2,000 rupees ” unless the Judge
who trisd it certified it was a fit case to be bried in the High Comt. The
suit wos not determined until after the passing of Act I of 1895, by sec-
tion 11 of which the deprivation of coats applied to ospes in which the
plaintiff obtained & decree for ¥ less than 1,600 rupees. ” The Judge made a
decrec in favour of the plaintiff, and, without certifying that the case was
one fit to be brought in the High Court, he allowed the plaintiff the costs of
the suit,

Ield, on appeal, that the case was govorned by section 6 of the General
Cleuses Consolidation Aot (I of 1868): Act I of 1835 wax not spplicable,
and the plainti wag not entitled to his costs of suit. The principle of Deb
Narain Dutt v, Narendre Krishna (1) applied,

Tag plaintiff, an attorney, brought a suit in the High Courtin
December 1894, to vecover from the defendant a sum of over
Rs. 2,100 due by way of costs. After the plaint had been filed, the
plaintiff discovered that he had inadvertently emitted to eredit the
defendant with a payment of Rs. 300, He af once wrote to
the defendant giving credit for that sum, and reducing the claim
to Re. 1,800 odd. When the suit was instituted seotion 22 of
the Presidency Small Cause Court’s Act (XV of 1852) was
applicable to it : that section providing that if any suit cognizable

% Appeal from Original Decree No. 4 of 1896 against tho decision of Mr,
Jugtice Ameer Ali in Suit No, 809 of 1894

(1) L L. B, 16 Calo,, 267.
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by the Small Cause Cowt is instituted in the High Court, ang |
if in such suit the plaintiff obtains in the case of a suit founded
on contract a decree for any matter of an amount or value legs
than 2,000 rupees, ® * * no costs shall be allowed to the plaintiff ;
unless the Judge who tries it certifies that it was ome fit to be
tried in tho High Court. The defendant pleaded limitation a3 to
2 lﬁrge part of the sum claimed. After the passing of Act I of
1895, by section 11 of which Act the words “one thousand * aye
substituted for the words “two thousand ” in seetion 22 of Act XV
of 1882, adecree was made in favour of the plaintiff for the
sum oclaimed ; and the learned Judge, without certifying that fa
case was a fit one to be brought in the High Court, gave the
plaintiff costs on scale No. 2, The defendant appealed.

Mr, Dunne and Mr. Chowdlry, for the appellant, abandoned the
plea of limitation ; and the only question left for determination
was the question of costs.

Mr. T. 4. Apcar (with him Mr. Pughand M. Avetoom) for the

- respondent,—There is mno vested right to costs in anyhody.

The plaintiff brought his suit in December 1894 ; and the moment
Act T of 1895 was passed, he could have w1thdra,wn ks suit, with
leave to bring a fresh suit, and then have brought the fresh suit
in the High Court. The Act has a retrospectivo effoct, because it
is a matter of procedure that the Act has changed. At the time
of bringing the suit, no one had any substantive right in the costs.
That being so, this is purely a matter of proosduroe ; and the proce-
dure to be followed is that given by the later Act,— Bhobo Sun-
dari Debi v. Rakhal Chunder Bose (1), [TrRuvELYAN, J.— Were you
not under a disability to receive costs ?] Yes, at the time the suit
was brought ; but before the time came for awarding the costs,
the Legislature had removed that disability, [Maocrmaw, C.J.—
Then if the judgment had been delivered on the 81st March 1895,
you would have been deprived of your costs ?] Possibly, but that
is a common regult of legislation. ‘

Mr. Dunne for the appellant.—The Act is not retlospectlve
The Legislature intended that the defendant should have the right'
to be exempt from payment of costs in the event of the decres’
béing against him for 2 sum smaller than a cerfain limit.

(1) L L. B, 12 Calc,, 583,
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The terms of the Act show that it could not have been contemplate
od that suits institnted before the Aet should come within a rule
of jurisdiction prescribed by the now Act; for, after all, it is not
a question of procedure, but of jurisdiction, The new Aet must
refer only to suits institated after the 1st April 1895, [Tnuvarvaw,
J., referred to the cases of Wright v. Hale (1), and Repullic of
Costa Rica v. Fvlanger (2).] Here there is an absolute prohibi-
tion of the plaintiff’s getting his costs. In the case of Weight v.
“Hale (1) there was no stated rule declaring any right in respect
of costs.  Bub the Small Cause Cowrt Act entitles the defendant
fo exemption from liability in a certain event, To give the plain-
tiff his custs would be giving Lim something he was deprived of by
the Legislature, and giving it him because he had done what the
Legislature forbade him to do. [MacreAY, C.J.—Doss not saction
§ of the General Clauses Act apply ? ‘[rEvELYAN, J., referred to
Deb Narain Dutt v, Narendra Krishna (3),] Those principles apply
here. The now section does nob vepeal the old one ; it merely

substitutes & new jurisdiction for an old one.
G ALV,

The following judgments weve delivered by the Court (Macruax,
0.J., and Macrrrrsow and Truveryax, Jd.) :—

MacreAN, C.J.—The only question to he decided on this
appeal is whether the plaintiffs are entitled to their costs of the
suit,

The suit is one by a firm of attorneys against their client to
recover the balance of their bill of costs, The amount recovered
is under Rs. 2,000 but over Re. 1,000, It iz contended for the
appellant, having regard to section 22 of the Small Cause Courts Act
(No. XV of 1862), that the plaintiff’s costs ought not to be allowed.
That section, so far ag is material, was as follows :—

“If any suib coguizable by the Small Cause Courb other.

han o suit to which seetion 21 applies, is instituted in
the High Court, and if in such suit the plaintiff obtains,
in tho caso of a suib founded on contract, a decree for any
matter of an amount of valug lesy than Re. 2,000, and in
the case of any other suib a decree for any mafter of an
amomnt or valuo of less thun R 800, no costs shall be
allowed to the plaintiff, The foregoing rules shall not apply
(1) 6 IL and N, 227. (HL.R,B Ch. Div., 62,
(3) L. T R, 16 Cale,, 267 (272) 2
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to any suit in which the Judge who tries the same certifics
thab it was one fit to be brought in the High Court.”

In the Court below the learned Judge allowed the costs, but did
not certify that the suit wasone fit to be brought in the High
Jourt, He treated the matter of costs as one for the exercise of
his judicial discretion.

If the matter rested only on the above section, it would
De clear thab the plaintiff could not be allowed his costs in the
ahsence of any such certificate.

The difficulty arises from section 11 of the Presidency Small -
Cause Courts’ Amendment Act (No L of 1895), which came into
operation on the 1st April ‘1893 This substitutes the worde
% one thomsand ” for “two thousand ” in section 22, ahove res
ferred to. In the opinion of the learned Judge in the Court
bolow, as the suit had been commenced before the amending
Act, the plaintiffs could not be allowed their costs unless in his
discretion Le allowed them.

What is the effect of soction 11 of the repealing Act upon
section 22 of Act of 1882 ? It repeals pro tanto the provision as
to amount in the old Act, but there iy no provision thabt it should
be retrospective in its operation. Itis urged for the plaintiff
that tho repealing Act relates to procedure only, and does not
inferfere with any substantive right, and consequently that the
now Achis retrospective in its operation,

1 think, however, that the case comes within the thivd class of
cases stated by Mr, Justico Wilson in delivering tho judgment of
the Full Benchin Deb Narain Dutt v. Narendra Krishna (1).
He says: “The third class of cases congists of those in which.
the law iz changed by a mere repeal of a previously existing

‘law, and the repealing enactment contains no special rule for

its own interpretation, Such cases aro governed by section 6
of tho General Olauses Act.”

. Section 6 of the Gensral Clauses Act says: “The repeal
of any Statute shall not affect any proceedings commenced.
hefore the repealing Act shall have come into operation.” This
suib—a “ proceeding ” within the meaning of that section—was.

. instituted before the repcaling Act came into operation. I

(1) 1, L. &., 16 Cale, 272,
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therefore think the provisions of the repealing Act do not apply
to this case, that section 22 of the Bmall Cause Court Act does
apply, and that, as the plaintiff has recovered less than Rs. 2,000
and the Judge has given mo cortificate, the plaintiff cannot
be allowed the costs of the suit, The appeal therefore must he
allowed. The appeal also dealf with o point as to the statate of
Timitation, but that was abandoned by the appellant’s Counsel.

As the appellant therefore has failed as to part of his appeal
and eucceeded as to the other, there willbe no costs of the appeal.

Macersnsoy, J.—I agree with the learned Chiof Justice, I
think that section 22 of the Small Cause Court Act as it stood nn-
amended by the Act of 1895 applied to this suit. The effect of the
amendment was wholly fo repeal section 22 as regards all suits in
which the amount decreed was less than Rs. 2,000 and over
Rs, 1,000, and by section 6 of the Geeneral Clauses Act the repeal
did not affect the suit which was pending when the repenling
Act cameinto operation, The learned Judge did nok certify as
required by section 22, and ho had no discrstion in the matter
of costs.

TrevervaN, J.—The question of limitation having been
abandoned by Mr. Dunue, the only question which we havs to
decide i3 as to the costs.

In my opinion section 11 of Act Iof 1895 has no application
to tho present case.

At the time this suit was instituted Act I of 1895 had not
been passed, so the alteration of Act XV of 1882, section 22, does
not affect this suit, Tho matter i3, I think, concluded by section
6 of the General Clauses Act, and the English cases as fo the
offect of an alteration in the law of procedure upon pcudmg
proceedings have no application.

Under section 22 of Act XV of 1882, the discrebion which a -

Judge possesses as to costs has been taken away. In ense
of a decree for a sum under Rs. 2,000 the plainiiff is ex-
pressly prevented from obtaining his costs, except the Judge
who tries the suit * certifies that it was one fit to be bronght
in the High Court.”

I do not understand that in this case the learned Judge has
certifiod in terms of the soction, Hehas treated the caseas one
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governed by his ordinary diseretion, and has given reasons which
would he equally applicable to any case whother tried in the
High Court or in the Small Cause Court.

Having regard to the objects of the Act, I think that 2
certificate can only he givenin a case wherea Judge considers
that the case was not onc which ought to be brought in tho
Gmall Cause Court. So strictly has this section been construed,
that I have never known & cartificato given wnder if, It
is mot necessary to determine in what class of eases a certin
fioalo shonld be given ; but L doubt very much whether the Legis.
Jainye by the terms of seotion 22 intended much to extend tho'
pevers which they gave to tho Judge under section 9 of Act
K X1V of 1864, vis., that he could only certily when “ by the reason
of the difficulty, novelty or general importance of the case or of
some erroneous course of decisions in like cases in the Court of
Small Causes, the action was fit to be brought in the High Conyt”

1 would hold that the plaintiffs were entitled to no costs in the
Court below, and that each party should pay his own costs of this
appeal.

Appeal allowed,

Attorney for the appellant: Babu Kedar Nath Mitier,

Attorney for the respondent: Mr. . M. Leslie.

H, We

APPELLATE CIVIL.

SaCe———E———

Before Sir Francis William Maclean, Knight, Chief Justies, und Mr. Justice
Banerjee.
SURURULLAH KAZI awp oruens (PRINCIPAL DremNpants) o
BAMA SUNDARI DASL (Pratymirm), #

Land Registration Aeb (Bengal Aot VIL of 1870), sections 88 and 78~Suit
Sfor vent—Whather it &5 necessary to crable him fo sue for ront ﬁma
putnidar should be regisiered under the dct,

A pulaidar is nob o proprietor within the meaning of sections 39 and 78 ‘
of the Land Registration Act.

% Appeal from Appeliate Decroe No. 252 of 1895, against the decres
of BabuNulfer Chnndea Bhutte, Subordinate Judge of Iooghly, duted the
30th of November 1804, reversing the decrco of Buba Haro Kumar Rai
Mumsif of Serampur, dated 26th of January 1894,



