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B efo rs  M r. Justice  G h o sea n d  M r. Justice  Gordon.

K A IL A SH  C H A N D B A  p a l  a n d  a n o t d e r  ( P e t i t i o n e b )  v . K U H JA  ^
B B H A B l P O D D A B  (O pposite  P a r t i ) .®  F e h m a r y  6 .

C rim inal Procedure Code ( A c t  X  o f  18SS), section 145— A^itlw riti/ o f  

D is lric f M agistra te— Suh-D ivisiona l M arjistrate.

Ic  a  ease w here a D is tric t IVLagistrate m ad e  an  o rd e r s tiltin g  th a t  in  his 

it  was Ibe d u ly  o f  th e  S ub -D iv isiona l M ag is tra te  to  iu a titu tc  prooeed- 

iogs under section 146 o f tho  O rim iaa! P rocedure  C oda :

E cld , th a t the D ia trio t M ag is tra te  hud no  axitliority ia  law  to  d irec t tlie 

Sub-DiTieional M ag is tra te  to in s titu te  such  p roceedings.

Q ueen-E m prm  v .  G oU nd C h a n d ra  D a s  (1 ) , fo llow ed,

Ik  1894 a dispute arose between the petitioners 'and tLe oppo­
site party conceming an oi'chaTd, situated ia  Pergunnah Sorar- 
gaon, in the district of Naraingtmge. Tlie opposite party alleged 
that they were in aotu<al possession of a part of the garden by virtue 
of a deed of sale, dated 80tli Joisto 1300, B. S. (12th June 1893) 
executed ia tbeir favour by cue Gopi Sardar, the otlier portion to tlie 
extent of one Icani having been leased out to one Isaff, and tliat after 
the purchase they allowed Isaff, -who was in occupation at the time, 
to remain on tho portion belonging to him and look after the otlier 
portion on theii behalf. The petitioners, on the other hand, of 
whom Isaff was one, alleged that they were in possession of the 
whole garden, it having been leased out to them, by Gopi Sardar, 
and that the allegations of the opposite party were mads in order 
to dislodge Isaff and turn him out of the garden. Subsequently 
on 3rd May 1894 there wag a riot, and one of the persons present 
was kiUed. Kailash Pal absconded, and Isaff and Saber, two of tho 
opposite party, were oommittad to the Court of Sessions, the former 
being sentenced to three years and the latter to seven_years rigorous 
imprisonment. On appeal to the High Court Saber’s sentence was

'® Criminal H evisfon iTo. 478 o f  1895 m ade  a g a in s t th e  order passed  by  

L . P . Sliivres, Eeq^., D is tric t M ag is tm ie  o f D acca, d a ted  l.Otli M ay  1896, con. 

firming the  o rd e r passed  by  L . T . B. Lucas, E sq ., S ub-div isional Officer o f 

Naraitigunga, d a te d  19th  M arch 1896,

(1) I, L. R,, 20 Calc., 520.
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18^7 redncoc!, and Isaff’s case -«'a8 ordered to bo retried. At tlie letrial
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K i i w ^  the jiary acijiaitted Isaff, and on a reference to tbe High Court the 
acquittal was upheld. Kailash Pal appeared subset^uently, and 
after being committed to the Court of Sessions was acquitted oii 
l l t l i  May 1895. In  the meantime on 19th Ootober 1894 an in- 
jimction was issued under section 144 of the Oritninal Procedure 
Code against Isaff and Kailash Pal, two of the opposite party. 
On the reference to the High Court the verdict of the jury to the 
effect that Isaff was in possession of the garden was upheld, and 
thereupon a notice was issued under section 144 of the Crimiual 
Procedure Code against the petitioner K'tinja Foddar and liis mrfi 
restraining them from entering the garden of IsafEunder penalty of 
prosecution. On the application of Kunja Poddar to the District 
Magistrate this order was modified by both parties being servod 
with notices restraining them from entering the garden, and the 
Subordinate Magistrate was directed by the District Magistrate to 
institute proceedings under section 145 of the Criminal Procedure 
Code. la  the course of these proceedings the Subordinate Magis­
trate, on 19th March 1896, held that the opposite party wsro in pos­
session, and that the petitionershad, from the date of the riot, ken 
attempting to take forcible possession. The petitioners thereupon 
appealed against this order to the District Magistrate, who stated 
that he slw no reason to interfere; and on 4th February 1897 
the petitioners applied to the High Court for a rule to set aside 
the order of the Subordinate Magistrate.

Mr. Donogh for the peUtioners.~-'Under section 145 of the 
Criminal Procedure Code the Magistrate must be satisfied, from 
the police report or otherwise, that there are good grounds for 
proceeding under this section. The District Magistrate cannot' 
order him to take action under tliis section. I f  he does so, it' 
does not leave the Deputy Magistrate any discretion in the matteri' 
Queen-Empress v. GoUnd Chandra Das (1), Earn Chandra, 
Das V. Monohur Eoij (2). The dispute has always been hetweetf 
Isaff and the opposite party Kunja Behari, and the petitioner 
Kailash Chandra Pal has always stated that he was not ill; 
possession at any time. He has been made a party  _ to fte 
proceed ings against his will. The order could not bo binding 
on Kailash Chandra Pal. Queen-Empress v. Kupayrjar (8).

U ) I. L . B ., 20 Oalo. 620. (2) I .  L . B ., 21 Oalc., 29.

(3) I .  L . B ., 18 M ftd,, 51.
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Mr. P. L, Boy for tlio opposite party.—It is clear that, as 
far as tlie iStibordiDate Magistrate was concerned, lio thouglit n o ' 
proceedings should be taken under section 145, because on 9th 
October 189i be made an order nnder section 14i. As on 4th 
June 1895 he made another order under the same section 
prohibiting Kuuja Behari from interfering with the land, tbo 
Magistrate of the district was of opinion that it was the duty 
of the Subordinate Magistrate to institute proceedings nnder section 
145, and he accordingly modified the order of 4th June 1895. 
Acting on this order the Subordinate Officer on 14th August 1895 
ijStituted proceedings under section 145. The case cited of 
QueenSmpress v. Gobind Chandra Das (1) does not apply to 
the case of a District Magistrate. The District Magistrate 
merely stated that he was of opinion that it was the duty of tho 
Sub-Disfisional Oificer to institute proceedings under section 145. 
He did not direct his Subordinate Officer to do so. There is 
Bothing in the section of the Code or in any other section prevent­
ing a Distfict Magistrate froin passing an order of the kind that 
he has made in this case.

Tho following judgment was delirered by tho High Court 
(Ghosb and G obdon, J J .)  :—

We think that this rule should he made absolnte, upon the 
first ground mentioned in the order of this Court, dated the 27th 
July last.

I t  is quite clear that, so far as the Sub-Divisional Magistrate of 
Naraiiigungeis concerned,he thought that no proceedings should be 
taken nnder section 145 of the Code of Criminal Procedure, for the 
order that he made on the 19th October 1894 was an order imder 
section 144 of the Code, prohibiting Isaff from interfering with the 
land which is the snbject-majiter of tho dispute hot worn i.he p.'irlio;; 
and we further find that on the 4th June 189') lie lUi.dn iinofh'n- 
order under the same soction (144), similarly proLiiiiiiing Kimja 
Behari, the opposite party before ns, from ijitnrfon.no- \<-ith l.ho 
laad in question. The Magistrate of the district, liou’cvev, on 
the 28rd July 1895, was of opinion that ii. ihc duty of the 
Siib'Divisional Officer to institute proceedings nnder eebtion 145, 
and he accordingly modified the said order of the 4th June 1895.

( I ) I .  L. B., 20Calo., 520,
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Acting upon this order of the Magistrate of the district, the Sub- 
' Diyisional Officer, on the 14th August 1895, instituted proceedings 
under saotion 145. That order runs th u s : “ Whereas it has been 
made to appear to me that a dispute likely to lead to a breach of 
the peace is likely to take place between Knnja Behari Poddar on 
one side and Kailash Chandra Pal and Isafi on the other, regarding 
possession to a garden bounded as follows: North by Khajohar- 
gora khal, south by another khal, east by Gora khal of Bari 
Bedyananda and Isaff arable (Tangita) laud, west by Bugmu- 
chi khal, it is ordered that the above parties put in wiitten 
statements in person or by pleader on the 30th August 1895 
garding their respective claims of actual possession about the said 
garden with any other evidence they may have to offer, and tha; 
until the Court orders what party is in possession, no party shall go 
to the said disputed land under penalty of proseciTtion ” How 
there was no police report or other information before the Sab- 
Divisional Oifioer at the time, Tipon which he could take proceed- 
ings under section 145 ; and, indeedj it is patent that his proceed­
ing of the 14th August 1895 was entirely based (though he does 
not say so in so many words) upon the order of the District Magis­
trate of the 23rd Jxily 1895. The question then arises whether the 
District Magistrate had authority in law , to direct the Sub- 
Divisional Officer to institute proceedings under section 145. We 
tMnk there is nothing in the Code of Criminal Procedure, or in 
any other law, authorizing the Magistrate of the District in this case 
to direct proceedings being taken under section 145. The Oificer 
to whom such direction was given was a Sub-Divisional Officer, 
and it was entirely discretionary with him either to take procoad- 
ings or not under that section as he thought proper. We have 
already said that, so far as he was concemed, he was of opinion 
that proceedings should bo taken binder section 144, and not un­
der section 145 ; and wo think that the District Magistrate had nd 
authority over him in this respect. Queen Empress v, QoUfid 
Chandra Das (1).

The rule will accordingly be made absolute.

0, B . G. Bide made absmte,

(1) 1. L. E., 20 Calc,, 520.


