
1897 There must be a reasonable probability of pnrcliasers beiiis
Bablow '  deceived. There is not in this case iu m y opinion such a reason*

aoBims AM, Pi’ot'ability of deception ; therefore there is no infringement 
of any right to w Hoh the plaintiffs may be entitled. The result
ig, the suit mast be dismissed with costs on scale No. 2.

Attorneys for the plaintiffs : Messrs. Watkins and Co. 
Attorney for the defendants : Mr. Ghiok. 
s. 0. B.
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Before M r, Justice ' Beverley a n d  M r. J u s ik e  Am eer A U .

1897 L A T IP U N N E S S A  ( D e f e n d a h t )  v. D E A N  K U N W A R  a n d  o th e e s

(P l a in t i f f s .) «

L im ita iicn  A c t  { X V  o f  1S77), SolieduU I I ,  A r t .  IS Z — S u it  f o r  money lent 
on mortgacje— Cauae o f  A c tio n — B and, Oonstruction of.

In  a m o rtg ag e  bond , d a ted  14 th  J u n e  187G, i t  w aa s tip u k te d  th a t tha 

m oney aclyanced should be  repaid. “ in tho  m o n th  oE J e y th  1289 F asli, being a 

period o f s ix  y ea rs ."  T he  la s t  day  o f J e y th  1289 answ ered  to  tha la t  Jan a  

1882, and  tlie  pariod  o£ six  y ea rs  from  the d a ta  o f  th a  bond ended on the U tlL . 

J u n s  1883. I n  a  su it b ro u g h t upon the  bond  on ih a  12th Ju n e  1894,

.HeH, (Ameeb A l i , J . |  th a t  th e  m oney  sued fo r  becam e das on

the 14th J u n e  1882, and th e  su it w as iu tim a .

B ungo  B u ja ji  Y . B a la j i  ( I )  ■, A lm a s S a n e o  V. HHahomd R u ja  (2) and 

G nanasar/tmanda P a n d a ra v i  v . P a la n iya n d i P i l la i  (3) referred  to by 
Bevovley, J .

This  to s  a suit to recover Rs. 21,392, principal and interest 
due upon a mortgage-bond, dated the 8th Asar 1283 Fusli (14th 
June 1876j. The portions of the bond to ■which reference is 
necessary for the purposes of this report are as follows:—

• 'T h e  en tire  am onnt covered b y  tho zuripBshgi lease and  the  bonds 

m entioned above has been  found  by  oaloulation to  am o u n t to  Oo.’a Bb. 10|500 

due to th o  ticeadars b y  the  declarant, a n d  a t  p resen t I  h a v e  taken  fo r my 

necessary  expenses th e  sum  o f  Co.’s  Ea. 1 ,500 fro m  th e  said I k e a i a n  through 

Sysd Shall A li H ossein, m y  husband  and m nm ohhtar, and  have executed

* A ppeal fro m  O rig inal D ecree No. 103 o f  1895, a g a in st th e  decree of 

K , S. M . F ak h o ru d d in  H ossein , S ubord inate  J u d g e  o f  P a tn a , dated  the 13th 
o f D ecem ber 1894.

(1) I, L. E., 8 Bom., 83. (2) I. L. B., S Calc., 239.
(3) I. L, R., 17 Mad., 61,



a coasolWatBd bond in roBpeet o t  the  fo rm sr anr! p re s sn t debts to  th e  vtilue 1897

o£ Co.’s I!s, 12,000 (h a lf  o f  w liid i is Co.’a Eg. 0,000) b earin g  in te res t a t  th e -
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rate of 8 ftwiaa p e r  cea t. p e r m enaom , stipu la ting  to  rep ay  tlia sam e in  the  NEaSA^'
laODtii o t  Jey tli 1289 F u sli, be ing  a  pei-iod o f  s is  ytew's, in  fav o u r o f M iisstim ut v.
Dhaa E aaw ar, w ife o f  Ijliikari Saiiu, anJ E h e d u S a liu  a f o r e s a i d , ® DnAK

K un w a b .
“ I  do hereby derfiu '0 and  g ive  in  w ntiD g-that I  th e  deo lam nt a ad  m y  

iieiis shall pay  to  tlia  aforeBaid m a ka ja n  th e  in te re s t o f  t l ie  sum  o f 

Ea. 12,000 m entioned ubova a in o u u tia g  to Es. 730 fo r  ]2  m ouths year b y  year 
ia  the m onth o f Jey tU  up to the  ond o f lease. F o r thiu I  th e  d ec la raa t and. 
iny heirs have na t n o r ishftll havo an y  objection  w hatever. I  slinll rep ay  the  

aforesaid am ount o f p rinc ipa l o f  Ibe  loan to  the  a fo resaid  maha/jans 

■\viffiia th e  prssGcibed tim e witlioufc au y  objection ,”

Tlio month of Jeyth 1289 Fusli, ended on the 1st Juno 1832, 
imt the period of sis years mentioned in the above extract eaded 
on tliD 14fcli June 1882. Tlie preoeni snit was brought oa the 
12th Jane 1894. The defendant’s plea of limitation, based on 
the date first given, was overruled by the lower Court.

The defendant appealed to the High Court.

Mr. <7. Gregory, Monlvie Mahomed Yusuf, Babn Saligvmn SiwjJi 
and Moialyie Mahomad Mustafa Khan for the nppelkni:.

Babu Dasarathi Sanyal and Babu Bebendra Chandra M ullkk 
for the respondent.

The following jndgm erits were delivoi'oJ by the H ig h  C ourt 
(B E m iE Y a n d  A meer A ir ,  J J . )

Betbblby, J.'—This is a anit upon a mortgage bond, and 
the only question raised in this appeal is 'whether or not the suit 
was instituted within twalye years from tho date on ■vyhloh the 
money sued for became due.

The bond is dated the 8th Assar 1283 J'usli, corresponding 
w iththeW thJnne 1876, and ths sait ivas instituted on the 12th 
June 1894. The question tarns -upon the constraotioa of tha 
document as to what was the date upon which the money beoame 
payable. The stipulation in the bond was to repay the taom j 
‘‘in the month of Jeyth 1289 Faali, being a period of sis years.”
The period of six years from the date of eseoution of the bond 
would carry us to the 14th June 1882, and the plaintiff contends 
that ifAai should be regarded as the due date irrespective of all 
mention of the month of Jeyth 1289 Fusli. Tha defendant on the 
other hand pleads thai; the debtor bound himself to r’opay the
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money on or before the 29tli Jo y tt 1289 Fusli (there being only 
'twenty-nine days in the month of Jeyth in that year) -which corre- 
spoiicled with 1st of J une 1882, and that conseqnently this suit 
is barred.

The lower Coiirt has held that the plaintiff’s contention is 
correct, and accordingly the defendant has appealed.

The deed having been executed on the 8th Assar 1283, it is not 
improbable that it had been drafted some days previously, that 
is to say, in the n:onth of Joyth 1283, and that when the stipidatiou 
was inserted in the deed to the effect that the money \y o u 1(J be - 
repayable in six ymrs, ii was thought that ihat period would ex
pire in the montli of Jeyth 1289. The question before us is whether 
the parties intended that the money should be repaid sis years 
after tho execution of the bond, withont reference to any par
ticular date, or whether it \yas intended that the money should 
berepaidia Joyth 1 289, it being casually mentioned that that month 
■was within tho period of six years from the date of tho esooiition 
of the deed. T am of opinion that the former is the more liberal 
and proper construction to place upon the deed, that is to say, 
that the debtor was to have a period of full six years from the date_„ 
of the Dseoution of the deed -within -which to repay the money. 
This -\vas the view taken by the Bombay High Court in a precisely 
similar case, z'.e., tho case of Bunr/o Sujaji v. Bahaji (1). That 
a liberal construction sho-uld he given in cases of doubt such as 
the present was also held in the case of Almas Banee 
V . Mahomed Ruja (2) decided by this Court, in which it was 
hold that in consequence of the mention of the 30th Pous in a 
deed it was intended that the debtor should have full thirty days 
in that month within which to repay the money, although as a 
matter of fact there were only twenty-nine days in that partioukr 
month of Pous. That decision was follo-wed by the Madras High 
Court in the case of Gnanasammanda Fandarcm  v. Falaniyandi 
Filled (3). Upon these a-athorities, and also -upon the grouiaii 
that in constraing acts of limitation the Oonrt is bound to give 
them a liberal interpretation, I  am of opinion that the decision 
of the lower Court is correct, and that this appeal must bo 
dismissed with costs.

' U )  !■ L . l i ,  0 B om ,, 83. (2 )  I .  L, E ,, G Galo., 239.

(8) I. L , K,, 17 M ad., 01,
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A iibeu A lt ,  J .—I  nraat say tiiai; the point is by no nneans 
clear to wy mind. Section 25 of the Limitation Act does 
Hot apply to a case like this, and I  ana not prepared to 
fo llow  the ruling of the Bombay High Court. The question is 
one of intention. What was the intention of the  parties with 
regard to the document which is before n.s ? 'Whether the inten
tion was to make the repayment in Jeyth 1289, or was it to be made 
within six years from the time of the execution of the dooumenfc ? 
There are indications in the document that Jeyth 1289 was to 
he^takea as the time for the repayment of the loan, and the suits 
that were bronght by the plaintifi also give grounds, as conteaded 
for by the defendant’s pleader, for the view that the time for 
repayment was fixed in Jeyth 1289. Bat although I  have a doirbt 
on the question before us, my donbt is not so strong a.s to justify 
iny differing from the view taken by my learned oolleiigiie. I 
therefore concur in dismissing the appeal with costs.

s. 0. c ________ Appeal dismissed.

1897

L a t i f d n -
HESSA

V.
Dhan

KnswAS.

B efore M r. Justice B everley an d  M r. J m lic e  A m eer AIL  

B A IJU  L A L  P A E B A T IA  A m  o t h e r s  ( P l a i n t i f f s )  v . B U L A K  
L A L  P A T H U K  (D eitendant.)* '^

P arties ~ F a r tk s  to m i t — F ersons having  the sam e interest in  one cause-—  
Givil P ro o ed w e  Gode { A c t X I V  o f  IS S S ) , seotiona 36 an d  30.

In  a su it fo r  tlio  rem ova l o f m ason ry  struo tn res  ra ised  b y  one m em bei' 

o l a ooiniuim ity o f  H indu  p rie s ts  upon  a certa in  p la tfo im , on w hich  ev ery  

member o f  th e  co m m u n ity  h a d  individHQl rig h t to po rfonn  i-eb'gions rite s , 
praying  also f o r  a  d e o k ra tio n  and  in ju n c tio n  in  connection  w ith  snob 

removal, th a  p la in tiffa  w ere sev en  persons c la im in g  re lie f  aa th e  p a n e k  or 
oommittee ro p reaen tin g  th e  w h o le  oom m unity, and  also in  th e ir  ind iv idua l 

capacity. I t  w as fo u n d  b y  tlie  C ourt th a t  th e  p la in tiffs  d id  n o t constitu to  
the  pa?M/i, and  th a t  they  did n o t in  th a t  ohnraoter rep resen t th e  c o m m u n ity ;

E M ,  th a t  sec tio n  26 o f  th e  C ivil P rocedure  Code (1882) w as only an 
enabling aeotion ; i t  a llow ed th e  p la in tiffs  to  b r in g  a  jo in t  action  ; and  ehould 

n o t ba read  as th o u g h  a ll persons o f  th ao o m m u u ity  m u sth a  jo ined  as p la in tlS s ,

E e ld , also, th a t  aeotion SO o f  th e  Code is an  en ab ling  sec tion  a n d  did n o t 
debar the  p la ia tif ie  from  su in g  in  their o im  ri(fht in  th is ease.

The plaintiffs in  th is case alleged tha t they  were m em bers o f a

® Appeal f ro m  A ppella te  D ecree  N o. 660 o f  1895, a g a in st th e  decree o f 

H . Holm  wood, E sq ., D is tr ic t J u d g e  o f G ya, da ted  th e  17 th  o f  D ecem ber 1894, 

reversing th e  decree  o f  B ab u  T ej C hundct M ookerjee, M u n sif  o f  Q ya, dated  

the S2ud  of J u n e  1894.

1897 
Feh'var>i 4 .


