
a p p e l l a t e  c i v i l .

V O L . XXIV.] G&LCUrrA 8E1UES. 355

Befor» Ml'. Justice  B a n e ije e a n d  E a m p in i,

BHIBAM  A L I  S H A IK  S H IK D A E  ( D e f e n d a n t )  ». G O P l E-A N TH n ^
S H A H A  (P iA ism F F ),’* is.,,;-------------- 1

C kil Procedure Cock (A c t  Z I F  o f  1S8S), section. H i — Q im iio n  f o r  C ourt
executing decree— Issu e  ra ised  i y  defendant in  so^araie suit— B engal

Tenancy A c t { V I I I  o f  IS S S ), sections Q Sand TS— B ig h t o f  occupancy^

T v ^ a fw a b ili ty  of,

Section 244 o f  th a  C ivil P ro ced u re  Gode b a rs  a  s u it  b ro u g h t fo r  tlia  
diJtermiMtion o f  ce r ta in  q uestions  specified tlie re iu , b u t  does n o t bar th e  

trial of any issu e  inv o lv ed  in  th o se  questions i f  Ihe issue is  ra ised  a t  th e  

ioatanoa o f  a d e fe n d an t in  a  aiiit b ro u g b t ag a in st him .

SasH S a m  v . F a ttu  (1 ) d is tingn islied .

In  the  absence o f custoni o r local u sage  to  tb e  con trary , a  m iy a ti  bo ld ing  

in ■vsbioh the r a iy a i  b as o n ly  a  r ig h t  o f  oooupanoy is  n o t ealeable a t  tlis  

instance o f tlie  oocupaney  r a iy a t  o r any  c red ito r o f  b is  o tlje r th a n  h is 

landlord seek ing  to  ob ta in  B atiefaotion o f  h is  d ecree  fo r  arrears  o f  ren t.

The l̂ ands ia  suitj in wliioli the def^pdant Lad a mere right of 
oooupacoy, were sold in execution of a money decree obiained by 
tlie plaintiff against Mm and pnrcliased by the plaintiff himself 
on the 21st August 1885. The plaint sot forth that the plaintiff 
had been recognized as a tenant by the proprietors, and that he had 
obtained formal possession in 1885, but had failed to obtain aotual 
possession. The suit was fgr hkas possession with mesne profits.

The defence (so far as it  is material) \̂ fa8 that thp defendsml. 
had no, saleable interest in the property, and that the plaintiff did 
not therefore acquire any interest hy his pjirolsase.

The Oonrt of flrgt instanoe dismissed the suit. That deoisioiit 
was reversed on appeal by ihe lower Appellate Courtj and the 
defendant brought this appeal to the H igh  Court.

Babu Dwarka Nath Chmh'avarti for the appellant.,

* A ppeal fro m  A ppe lla te  D ecree a |  i(895, „aga,inrt d w re e  o4
A, Pennell, E sq .j D is tric t J a d g p  o f  M ym ensingh, .d^ted th§  4 tl | o f  M ay

1895, m o d ify in g  th e  decree  p f  B abu  K tiehna  G handra OliatterJaB, S ubord inate  

Ju d g e  o f th a t diietriot, d a te d  th e  30th o f  J u ly  1894.

(I )  I, L. R., 8 All., 146.



t 897  Babu Saroda Charan Miiter and Babu Promotho Nath Sen for

Shmk. Shik- ju d g m sn t o f tlie C ourt (B a n eejeb  and  RAM mi, J J .)

V- was Ei3 follows 
Gom K xi;th ^ ja -% ag  a suit brought by t te  plaintiff-respondent to recoyer 

.possession of some land constituting a raiyati bolding of tbe defen
dant witli the rigbfc of occnpancy, on tbe allegation that tbe 
plaintiff purchased the same at a sale in execution of a decree for 
money obtained by Mm against tbe defendant, tbe plaintiff 
fnrtbor alleging that he had, some time after the sale, oMained 
from the landlord a settlement of the same.

The defence in substance was that the holding in question was 
not transferable by sale, and that the plaintiff, therefore, acijuired 
no right by bis purchase.

The first Court fonnd for the defendant, and dismissed the suit. 
On appeal, the lower Appellate Court has reversed the decision of 
the first Court and given the plaintiff a decree.

In  second appeal it is contended for the defendant that the 
decision of the lower Appellate Court is wrong, inasmuch as the 
holding in  q^uestion, being merely a mhjati holding with a right of 
occupancy, was not transferable, there being no evidence of any 
custom in favour of the transferability of such holdings, and that
t h e  l o w e r  Appellate Court ought to have held that the plaintiff had
acquired no right by his purchase. Ou the side of the plaintiff- 
respondent, it was contended, in the first place, that section 244 
of the Code of Civil Procedure was a bar to the defendant’s raising 
the question whether the plaintiff acquired any right by his 
auction purohasej and, in the second place, that, according to the 
law as enacted in the Bengal Tenancy Act, a right of occupancy 
is transferable, unless the transfer is objected to by the landlord.' 
The two questions, therefore, that arise for determination in this^ 
appeal a re : first, whether section 244 of the Code of Civil Procedure 
is a bar to the defendant’s contention that the plaintiff acquired no 
right by his auction purchase; and, second, whether a holding 
in  which the raigat has only a right of occupancy is transferable! 
in the absence of any custom or local usage in favom’ of its 
trflnsferabilily.
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We are of opiuioii that the Brst question must be aiiSWei'ocl ia 
fcliB negative. Ia  support of the contention that section 244 was a Buleam Ali 
b a r  t o  t h e  suit, t h e  case of Bastt Bam  v. FattuJ^l) was cited.
B u t  that ease is quite distingmshable from the p re sea t^h e re  the v. 
judgment-debtor whose occupancy holding had been sohTin'waghi 
a suit to establish his tenant-right to the bolding notwithstaiJit^ 
ing tha sale, on the ground that an occupancy right was not 
saleable by law, and it was held that he was not entitled to maiulain 
the suit, sseotioii 244 of the Code of Civil Procedure being a bar to 
spch p-iuit. In  the present case, the party who raises the objection 
that the plaintiff has acquired no right by his aiiation-pm'ohasa 
because the holding sold was a non-transferabk one, has not 
brought aay su it He is only raising that objection in defence to 
the suit which the other .side hag brought, and section 2M  is not, 
in our opinion, any bar to this plea beiug raised by the defendant 
in Ms defence. All that section 244 enacts is that certain ques
tions therein specified shall be determined by the order of the 
Court executing the decree and not by separate su it; and granting 
that the question that the defendant now raises was one that came 
within the scope of section 244, still it does not follow th a t a 
defendant is precluded from raising that question by the provisions 
of seotion 244 when the question was not raised in tho esecntion 
proceedings and has not been determined. The view that we 
take of section 244 is that it bars a suit brought for the deter
mination of certain questions, but it does not bar the trial of any 
issue involved in those questions, if the issue is raised at the 
instance of a defendant in a suit brought against him. In  our 
opinion seotion 244 in this respect differs from section IS  of th?
Code of Civil Procedure, which not only bars the trial of a suit or 
of an issue where the suit or the issue has actually heen preyiously 
heard and determined, but also the trial of an issue which might 
and ought to have been raised ia a previous suit by either party.
Of course it would have been different if tha question that is 
now raised had been raised in the proceedings , under section 344 
and determined. But then the trial of the isstie would have been 
barred, not under seotion 244 by its own force, but under section 
13 as being a matter that was m  judicata, a  decision under sec« 
tion 244 having the force of a decree. I f  section 244 was a bar

(1) L L, B,, 8 All, U6.



1897 to  a n y th in g  in  a  e a se  l ik e  th is ,  i t  w o tild  b e  a  b a r  to  th e  s u i t

BHiBAur Ali b ro u g h t b y  tb e  p la in tif f , fo r  i t  w as c o m p e te n t to  th e  p la in ti f f  to
SuAiK Shik.. ijav e  o b ta in e d  a  d e o is lo a  o f  th e  q u e s tio n  th a t  is  no \v  ra is e d  b y  

V, in s t i tu t in g  p ro c e e d in g s  u n d e r  sec tio n  M 4 .
The answ er to  the second question m ust depend in  the first 

Jn stan ce  upon the provisions of the B engal Tenancy Act, which 
governs this case. Now referring to the chapter relating to occu^ 
pancy righ ts, th a t is C hapter Y  oî  the  Act, we find th a t while sec
tion 26 expressly m akes occupancy' righ ts heritable, thei-e is no 
provision in  th is chapter, such, as we find in  th e  two prfBeding
chapters: re la ting  to  tenures and raiyati holdings a t fixed r a t^ ,
declaring occupancy holdings to  be transferable. This omission,
to our m inds, clearly indicates tha t the Legislature d id  n o t intend 
to  m ake oecupancy- righ ts transferable. G reat stress was laid 
upon section 65 of the B engal Tenancy A c t  as showing th a t  the 
holding of an  occupancy raii/at is intended to be mad€! transfe rab le ; 
and section 73 of the  A ct was also feferred to appoin ting  to the 
same conclusion. B u t we are of opinion th a t neither section 65 
n o r section 73 bears out the contentioa o f  the learned V akil for 
the respondent- Section 65 enacts th a t where a  tenan t h ^  an qc- 
eupancy righ t, he shall not be liable to  ejectm ent for arrears of 
ren t, but his bolding shall be liable to sale in  execution o f  a deciee 
for the ren t thereof, and th e  ren t shall be a first charge thereon. 
That, no doubt, makes an occupancy bolding saleable a t the in 
stance of the  landlord  in  execution o f  a  decree for r e n t ; but 
though th a t is so, i t  does not follow from th a t th a t an  occupancy 
holding is saleable a t the instance o f  the occupancy raiyat or of 
any creditor o f  his o ther than his landlord seeking to obtain 
satisfaction of his decree fbr^ arrears of ren t. Such an  inference 
is, in  our opinion, clearly  negatived by  the absence in  Chapter' V  
of an y  provision re la ting  to the  transferability  o f  occupancy 
holdings. N’or does section 73 w arran t any  contrary  conclusion, 
seeing th a t there are cases in which occupancy raiyats may transfer 
their holdings w ithout the consent o f  the landlord; we m ean cases 
in  which such holdings are transferable b y  custom or local usage. 
O f course, i f  occupancy holdings were transferable under th e  law 
as it  stood before tha passing o f the Bengal Tenancy A ct, they 
would continne to  be transferable, as there is no th ing  in  the  A ct 
to  the contrary. If, oij thie other hand, th^y were not transferable

g ; ,g  TH E IN D IAN  L A W  REPORTS. [V O L. X X IV ,



be&ra the Bengal Tenancy Act oame into eparatioii, fclien, as flie 1897 
reanlfc of our examination of the Bengal Tenancy Act shows, 
they hare not been rendered traaasfei’abk by that enactment, and Shaik Shie- 
the old law in that respect continues unaltered.

THs brings ns to the consideration of the old law on the subjact; Kaoth 
Mid that need not detain ns long, as the old law on.the snbjecVj^ 
clearly and conclusively laid down by a-Fnll Bench of this Court 
ia the case of Norendto jyarain Boy v. Tshan CKxindra Ben (1).
In that case it  was held that a right of occupanoy was a right that 
was "^rsonal to the raiyat, and could not be transferred by sale, 

may be anomalous that a landlord may, in satisfaction of his 
(Jecree for arrears of rent, sell an OGCUpancy holding,, and yet 
neither the occupancy miyat nor any creditor of his cam sell it.
But if , there is any anomaly, we must take it thatih© anomaly has 
been intentionally created. I t  may well be that the Legislature 
thought it desirable not to make occxtpancy holdiiigs liable to 
be cancelled for arrears of rent, as they were under the old 
law, and,,as a compensation to the landlord, it was enacted that the 
landlord may bring occupapcy holdings to aale for the satis- 
faction of any decree for arrears of rent due thereon ; and yet 
the Legislature might liavo thought it undesirable to make 
occupancy holdings freely transferable ,by the, occupancy raiyat, or 
ŝ tthe instance of his creditors, app.rehanding that the effect of saoh 
free transferability .would, in many instances, be to place tba 
holdings of cidtiyating miyats in the possession of qioney^lenders, 
and to place the miyats themselves at their mercy,

I t remains liow to consider the effect of the landlord’s consent 
to the transfer under which the plaintiif'claims. Ordinarily, the 
only persons interested in impugning the validity of the transfer 
of an occupancy holding are the occupfinoy raiyat and t ie  land^ 
lord ; and where the former transfers his .holding and the latter 
accepts the transferee in the place of the former tenant, th^r.e 
m&j arise no dlfiBculty iii the way of the transfer being given 
effect to. But that case is very diti’oronr from the one now before 
iis, where the transfer lias been ellbct-cJ by compulsory sale at iha 
instance'of the raiyat’ s creditor, and'the landlord’s reoognition has 
been obtained years after the transfer, although since'>th0 pur- 
c to e  he.'had been recsivingf-r^nt fiJom. the'fbrmer tenant. For 

{r)*13'B. Ii, B., 274 ; 22>'W. E., 23.,
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1897 all these reasons wo are of opinion th a t tho second question

raised in the case should also he answered in tho negative. The
Bh a ik  S huc-  resnlt is, that the decree of the lower Appellate Court must bo

set aside and that of the first Court restored with costs in this
Qopi Kah^h Court and  in the Ooiirt of Appeal below,

StUHA. ^ A t , ,
E. D, Appeal zUomcdi
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C R IM IN A L  R E V I S I O N ,

Befoi*e I f f .  J usUq6 Ghose a'^d I h \  Justice, Gordon^
1897

J a n u a ry  28. A D K H O Y  C H A N D B A  H A T I ( P b t i t i o n e e )  « O A LC D TT A  M U N I O I& P ' 
-------------------  CO U PO BA T IO N  ( O p p o s i te  P a b ty ) .®

C d o u lta  M uniaiim l C onsolidation A c t  [Bengal A c t  I I o f  1S88), m tio n s  
SS5, 330— D ate  o f  lalshig out license.

In  a  cas9 w here  th e  ow ner o f o oow ehed dolnyecl tak in g  an t a licensS 
iinder section  335 o f  the  C alcutta  M unicipal C onsolidation  A ct (Bengal Act 

i r  o f 1888), u n til th e  ond o f tho  m o n th  o f  M ay  ;

f fe ld ,  th a t  u n d er tho  section as i t  stands th e re  i3 no th ing to compel 

a  licBDseB to  ta k e  ou t his license before l a t  Ju n e  in e v e ry  year.

T h e  petitioner in this case who was a goala was charged 
before the Deputy Magistr’ate of Sealdah by the Gonservatioy 
Inspector df Ward No. 4 of the Calcutta Municipality with keep
ing cows on 20th and 21st May 1896 in au linliconsed oowshed, 
and that he kept his shed on those two days in a noxious state, 
tod had tharehy comraitted an offence Under sections 335 and S8f 
of the Oaloutta Consolidated Municipal Act* In  defeiice the 
petitioner did not deny the second allegation of the pro* 
secutioH, but alleged that as regards the first allegation he 
had applied to the Municipality for a license in accordance 
with the pfovisions gf the section. The Deputy Magistrate 
of Sealdah sentenced him to pay a fine of Rs. ^0 for com* 
Slitting an o&enOe under Section S35 of the Calcutta Municipal Act*

Babu Soidonath Duti and Babu S a ri Oliamn SarMl for the 
petitioner,—The prosecution was pi'emature. The alleged offence 
wnder section 335 is said to have been committed on the 20th and 
21st May 1896, Under section 335 of the Calcutta Municipal

* C rim ina l R ule  No. 667 o f  1899, m ade  a g a in st th e  order o f BsbU 

Sham adhub K ay, D epu ty  M agistvate o f Sealdah , d a ted  3 rd  o f  A ugust 1896.


