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were correct then the remedy would be foreclosure, [ seems
¢

Smonarx Roy however, that the practice in this Court has for o long series
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of years been to decree a sale, and I acoordingly will make a decres
in that form, I think it would be right to preface the decree with 5
statement o the following effect : “ It appearing that the doey.
ment§ of title relating to the immoveable properties in question

gl’ld mentioned in the plaint have been delivered to the plaintiff or

his agent with intent to create security thereon, Doclare, &o.”

By this means it will appear on the face of the decres that
the case comes within the last paragraph of scclion 59 of the
Transfor of Property Act.

Attorney for the plaintiff : Babu Ashutosh Dhur,

8. O B,

FULL BENCH.

Before Sir W, Comer Petheram, ngkt Chief' Justice, Mr. Justice O’ Kinealy,
My, Justice Maopherson, L. Justice Trevelyan and Mr. Justice Banerjee,

FATIMUNNISSA alias KANEZ FATIMA awp otueus (PRriTroNges) »,
DEOKI PERSHAD anp oraers (Orrosirs Parry), #

Review—Appeal—Appeal from oviginal decree~High Court Rules, Part II,“ A
Chapter VIIT, Ruls 17-~Deposit of cost for paper book—Order of Dis-
missal for defauli—Procedurve to set aaide such order—Civil Procedure
Code (18882), sections 623, 626, ‘

A deotee of & Division Bench of the High Court, dismissing an’ appest
for default in depositing the estimated costs of preparation of the paper
book under Rule 17 of the High Court Rules, Part II, Chapter VIII, can only

besetaside by sn order under section 626 of the Civil Procedure Code
(Ac;(. XIV of 1882).

Ramhari Sqhu v.. Madan Mohan Mitter (1), 50 far ag it deexdes ;he:
contml Y, i8 wmngly decided.

Tan question referred to the Full Bengh in this case aroge n;
a rule upon the application of the pehtwners for restoration of

‘an appeal from an original decree, which was &1smlssed fox clef’a.ult‘

#Full Bencl Reference on Rule Nisi No. 833 of 1896 issued in Appea‘Ll
from Original Decree No. 215 of 1894, being an appesl against the deeyee
of tho Court of the Second Subordinate Judge of Saran passed in suit No, 18
of 1802, and dated the 28th Marcl 1894,

(1) LL, R, 93 Calc., 339,



VoL XXIV.] CALOU (TA SERIES. 451
in the paywent of costs for the preparation of the paper book in 1898

the appeal. The appeal was dismissed on the 29th July 1895, un- e
der High Court Rules, Part [I, Chep. VIIL, Rule 17, by a Division N;@SA |
Bench consisting of Prinser and NoRRIg, JJ., who were at that  pgogy

time hearing cases from the “ Patna Group ™ of distriots 3 and the FPausear.

present application was made to TREVELYAN and BEVERLE?\Q\
who subsequently took charge of thoss disbricte, and the rule was™
granted by them. At the hearing of the rule the opposite party
objected that the prayer of the appellants was really one to set aside
the dgerea, and that this could be asked for only by way of review
4nder section 626 of the Civil Procedure Code, before Mr. Justice,
ZPRINSEP, Mr, Justice Nornis having then retired from the Bench
of the High Court, The Bench hearing the rule were of opinion
that this objection was well founded, but as there was a ruling
of another Division: Bench to the contrary in the caso of Rambar;
Sahu v. Madan Mohan Mitter (1) the present case was referred
to & Full Bench. ‘ ‘

The facts of the case ave fully stated in the order of reference
by TrEVELYAN and BEvERLEY, JJ., which was as follows 1~

“On the 28th March 1894 a decres was made by the second
Subordinate Judge of Chupra in a suit in which one Fatimunnissa
was, amongst others, a defendants She died on the 30th of April
1894, leaving her surviving Mahomed-Asgar, her husband, an

adult son, Athur Hosain, and three minor sons. The heirs of ~

Fatimunnissa were, by an order of this Courf, dated the 25th-
July 1894, permitted to prosecute an appeal in. this Cowrt, from

the abovementioned decree, Mahomed Asgar acting as next

friend for bis minor sons, Mahomed Asgar died on the 15th’
September 1894, and by an order of this Court, dated the 7th

of February 1893, his sons were substituted in his place, dnd his

adult son was appoiuted ¢ guardian ad litem’ of the minors,

“Qu the 9th of April 1895, an estimate for the costs of prepar~
ing the paper-hook, amounting to Re. 782 was, served. On the-
a31d of May the case frst came o the loazima list, and was then.
postponed for a fortnight: to allow the appellant te put in an
affidayit.

“QOn the st June 1895, Athnr Hosin affirmed an afidavit,
(1) T L. R.,28 Calc,, 34,
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saying ¢ I am dangerously ill, and cannot do any work and cannot
walk, hence I am unable to try to search for money for the.
exponses of the suit in appeal in High Court at Caloutta.’

“ On the 7th June 1893, this Court, doubting the truth of the
affidavit, allowed fifteen days’ time for the deposit of the money,
andin their order the learned Judges stated that, *If within that |

“time tho deposit is not made, it will become mnecessary for usto

congider whether the interests of the minors should not be entrust. .
ed to obher hands for the purposes of this snit’ The mouney not

having been paid, the same learned Judges onthe 15th of July.

directed the case to be placed on the board for orders, on the 29th"
dJuly. Onthe latter date the appeal was dismissed for want off“
prosecntion by a Division Bench consisting of Prinsep and Norris,

JJ.,, and a decres was accordingly drawn up and signed.

“On the 29th August Athur Hosain died, having, it is now
gaid, been ill since March.

#0n the 6th TFebruary 1806, the minors ropresented bya
uew next friend asked us to restore the case and to permif them
to deposit the necessary money. © We issued a rule which we have
now hoard. There are three questions to be determined~

# Bivste—Have we power to make an order of thiskind ?

“ Second-~Is the application harred by limitation !

# Third.~Do the merits of the caso justify an order ?

“ We have no difficulty in dealing with the last two questions,
Soction 7 of Act XV of 1877, in onr opinion, saves the Hmitation,
and on the marits wo should be inclined to make the order,

« 1t is contended that an order of the kind asked for can only -
be made by way of review, i e, under section 626 of the Civil
Provedure Code. 1f that contention be right we have no jurisdic«
tion, and the application can, under section 627, be dealt with by
Mr. Justice Pringep only.

. “Our affention has been called to n judgment of a Division
Bonch of this Court in Letters Patent Appeal No. 6 of 1895 (1)
on the 13th March 1895, in which it was held that an application
of this kind did not amount to an application for a review, but -
vould be properly made under section 558 of the Civil Procodure
Code. In a subsequent judgment (2) in the case by two out of the

(1) I.T. R, 23 Cale., 330 @) 1IL.B,23 Calo., 344
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three lenrned dJudges who decided the Letters Patent Appeal, 1896
it was held that the application should be regarded asone under Fammux-
Ruale 17 of Chapter VLLL of the Rules of- this Court (Appellate mff'*

Ridoh Ponatan
« Tn our opinion the deeree of the 29th of July GMW .

aside by an order under section 626 of the Civil Procedurs Code,

A decree can only be set aside as far as we are aware in a way

expressly provided by law. Except under section 626 there is,

a3 far a5 we can see, no such provision applicable to the present

CAHG.

@ «[t is, in our opinion, desirablo that the question whether we

ha,ve any power to make an order should be determined by a

Tull Bench, We, therefore, refer this case for the decizion of a
Tall Bench,”

Babu Harendra Nerayarn Mitra (for Moulvie Serajul Islam)
and Syed Mahomed Tahir for the petitioners.

Babu Kali Kishen Sen for the opposite party.

Babu Harendra Narayan Mitre contended that the application
could be granted under section 558 read in connection with Rule
17, or at all events under Rule 30. [Prrruraum, C.J.—Did the
appellants appear on the 29th July, when the appeal was dismissed ?
Babu Kali Kishen Sen, Vakil for the opposite party, pointed out
that the appellant’s Vakil did appear and ask for time.)

The order of the Court (Prinsep and Norris, JJ.)is not
o “decres >’ under section 2 of the Code of Civil Procedure.
Jagarnath Singh v, Budhan (L), [O’Kixeavry, J.—See section 158,
The Court had not the materials to decide the ease and dismissed
it] The dismissal by default is by an orderand not by a decree.
Munsab Ali v, Nikal Ohand (2). No doubb the dismissal in that
caso was for a defanlt under section 556, bub the provision of
section 558 was applicable here, as was decided in Kamhari Sahu
v. Madan Mohan Mitter (8)., [Pormmram, C.J.—There isno pro-
vision there for setting aside the order in this case.] I submit that
section 558 and Rule 17 mustbe read together, but if that could not
be done, Rule 30 is sufficiently wide to authorizoan order for

(1) L L. R, 23 Calo, 115. (%) LL. B, 15 AlL, 350.
(3) L L. R, 23 Calc,, 339,
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receiving the money now. [MacrmERsON, Ji—After the decres 21
An order may be made so long as the matter is pending., The
Rule does not lay down any lmitation. A liberal constractiont of

section 558 w make Rule 17 more consistent. Section 623
does nobefiply.

The opposite party was not called wpon.

The judgment of the Full Bench (Pmramraw, C.J, and
O’KrnpaLY, MaceEERsoN, TREVELYAN and BANERTEE, JJ) wag
as follows :—

In March 1894, a decree was given against one Fatimﬁ“ﬁnisa;{
and others, Shedied and her heirs prosecuted an appeal in & )
Court. In April 1895 they were called upon to deposit Rs, 782‘
es costs for the preparation of the Paper-Book., The money.wag
not paid, and after some delay the appeal was on the 29th July
1895 dismissed for want of prosecution under Rule 17 of the
Rules for the preparation of Paper-Books in appeals from Original
Docrees. An applieation was then made to a Divisional Bench of
this Court on the 6th February 1896, and the Judges of that Bench,
heing of opinion that the decision and decree of the 29th July
conld only be set aside by review, referred the case to a Full Benel,
as they disagreed with the judgment of another Divisional Bench
of this Court in Remhari Sahu v. Madun Mohan Mitter (1).

Now, under the Uode there are only two ways known to the
law by which a judgment and decree of a Divisional Bench of
this Court can be set aside in India. These two methods are
described in sections 558 and 623 of the Code. The prasent case
is clearly not one in which default was made in appearing at the
hearing of the ease, for the record shows that the pleaders on both
sides were in attendance and heard. It seems to us,® therefors,
that the view expressed in the reference is correct, and that the
cnse of Ramhart Sahu v, Madan Mohan Mitter (1) so far as i
decides the contrary is wrongly decided.

[The rufe was discharged by the Division Bench on the 15th
Fobruary 1897.] ‘

£, G

(1) L L. B, 23 Cale., 339,




