
1897 to tbis view ; but haviug regard to tlie fects of those cases wo do 
SuAMA observations militate against the opinion

’C h a r a n  which we have fermed in this case.
VARTi As regal'd^ Tarak Nath Ghose no such question of jurisdio
K a td  ^ j ^ ‘i n s e s .

Mdnoai. , Upon these grounds -we are of opinion that this rule should 
be discharged,

c . E. G. E u k  dischargetL

O R I G m A L  C IV IL .
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Be/oi'« M r. Ju stice  Jenkins.

SEINATH EOY v. QOM DIlUft DAS. «

F e lru a ry 2 A .  Deposit o f  T itle -d ee d s— Tm n B fe r o f  V i-op eriy  A c t [ I V  o f  1 S 3 3 ), section S 6 ~  

Ec p ita h le  mortgage — Immoveable p ro p rt ie s  situated p a rt ly  outside t U  

l im it s  o f Calcutta— Tra n sa c tio n  in  Oaloutta— Decree fo r sale— F o rm  o f 

choree— Practice.

T h e  d e fe n d a n t bo rrow ed  m oney fro tn  th e  p la in tiff in  Oaloutta by deposit 

o f title  deeds re la tin g  to  im m oveab le  p roperties  s itu a ted  pa rtly  inside and 

pa rtly  ou tside  th e  lim its  o f  th e  tow n  o f  C alcu tta . I n  a su it b y  the  plaintiff 

i t  w aa h e ld  th a t  th e  tra n sac tio n  h a v in g  ta k e n  p lace  in  C alcu tta  th e  m ortgage 

w as v a lid  aa an  aqu itab le  m o rtg ag e  u n d er sec tion  59 o f  th e  T ranafer of 

p ro p e rty  A c t, th o u g h  Bome o f th e  p roperties  w ere  s itu a ted  outside th e  limits 

o f th e  tow n, ond th a t  according to  th a  p rac tice  o f th e  C ourt the appropriate 
rem edy in  such  a  m o rtg ag e  su it ia a  d so ree  fo r  sa le .

The facts of the case are these : One Godadhur Das borrowed 
a sum of Es. 35,000 from Eajah Srinath Roy, and deposited 
with him in Oaloutta the title deeds of premises No. 306, Upper 
Chitpore Road, No. 7, Shampookar Street, and No. 138, BaliagBata 
Street, and executed the following memorandum which waS 
registered t “ Having this day borowed from you Es. 35,000 I  do 
hereby deposit with you tke title deeds as collateral security for 
the repayment of the said sum.’’ Of the abovenamed properties 
the first two are situate within and the third outside the town 
6f Calontta. On default by the defendant in v ■; v ; . o f  I"!':-’ 
loan, the plaintiff having obtained leave m der c!;;'.;-:,! I viio 
Charter brought the present suit for recovery of his claim by sale 
of the properties mortgaged,

® O riginal Civil S a it No. 91 o f 1896.



At the hearing two questions arose : first—whether an eqtiitebl'e , 1897 
mortgage could be created with respect to properties situated SkinathR^ 
outside the town of Oalcntta ; and, secondly, whether the morfc- 
gagee was entitled to a decree for sale.

Mr. Sen Qupta and Mr. C, B. Das for the plaintifF.

No one appeared for the dofeudant.

Mr. Sen Gupta.—The mortgago is valid under seotiou 59, 
paragraph 3 of the Transfer of Property Act (IV of 1S62).
That section lays down no restriction as to the situation of 
tlie pi’operty. All that ia necessary to the validity of a mort
gage contemplated under section 59 of the Transfer of^Properfcy 
Act is that the deposit of title deeds sbonld be made within 
the towns mentioned in that section. See Madho .Das v. JRam- 
Idmn (1), Manehji v. Bustomji Naserwanji Mistry (2), Besides, 
tlio plaintiff in this case has obtained leave under clause 12 of the 

' Charter. As regards the sccond question as to whether the mort
gagee was entitled to, a decree for sale. In  England an equitable 

.mortgagee by deposit of title deeds, whether suoh a deposit was 
accompanied by a nieniorandam in writing or not, was entitled only 
to foreclosui'6 and not to sale. See James v. James (3). But now 
however, Tinder the conveyancing Act of 1881, 44 and 45 Viet, 
e. 41, section 25, an equitable mortgagee may obtain a decree 
for sale in lieu of foreclosure. If  the mortgage in the pi’esent case is 
valid under section 59 of the Transfer of Property Act (IV  of 1882) 
the mortgagee is entitled to the same rights as an, ordinary mort« 
gagee under section 67 of that Act.

J bnkins, J .—In this case the documents ^of title relating to 
.the immoveable property mentioned in the plaint were delivered 
with intent to create as security thereon, and as the transaction 
took place in the town of Calcutta I  am of opinion that a 
good mortgage was thereby created, though some of the pro
perties are situate outside the limits of the town. Tho only 
question is as to the appropriate j’cmcdy. I  was referred to the 
statement in a test book that ihe pr.icu'cc in mortgages of this 
class is regulated by the Engli^ih praci.ico, and if that statement
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(1) L L. B., U  Oalc., 238, (2) I. L. B,, 14 Bom,, 269.
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1897 were correct tlieii the remedy would be foreclosure. I t  seems 
Srjnath  E m  however, that the practice in this Court has for a long series 

GodIdhdk decree a mle, aad I  acoordingly will make a decree
D as. ia that form. I  think it woald be right to preface the decree with a 

statement-to the following effect: “ I t  appearing that the doou- 
me3its“̂ of title relating to the immoveable properties in question 
and mentioned in the plaint have been delivered to the plaintiff or 
his agent with intent to create secnrity thereon, Declare, &o.”

By this means it will appear on the face of the decree that 
the case comes within the last paragraph of sootion 59 the 
Transfer of Property Act.

Attorney for the plaintiff; Babu AsJmtosli Dhw,
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F U L L  B E N C H .

Before S i r  W . Comm' PeiJiem m , K n ig h t, O h ie f Justice , M r. Justice O’K 'm a ly , 
U i'. Justice  Maopherson, M i\ Jiislloe T n v e h ja n  and  U r. Justice Banerjee,

1896 FATIMUNNISSA alias KANEZ FATIMA a n d  o th m is  ( P b t i t io n e e s )  

September i.  DEOKI PEESHAD AHu o t h b e s  (O p p o s i te  P a e t x ) .  ”

Review— A p p ea l— A p p e a l J ro m  orig inal decree—-E tg h  C ourt Rules, P a r t  I / j  

C hapter V I I I ,  R u le  I f — Deposit o f  cost f o r  p a p er  booh— Order o f  Dis- 

m iu a l  f o r  de fau lt— Procedure to set aside m o h  order— Civil P roeedun  

Code ( m z ) ,  sections 823, 6^6, ,

A (Joores of a Division Bench of the High Court, dismissing an appeal 
fov default in ctepositing the estimated coats of preparation o£ the papor 
book under Kuls 17 of the Higli Court Pules, Part II, Ghiiptei- VIII, can only 
besatasido by an order unijer section 626 o£ the Qivil Procedure Code 
^Act SIV of 1882).

EamJtari Scfhu v , , m daji Malum. Miter (!]), so, far as it decides. 0va 
contrary, ia wrongly decided.

The question referred to the I 'till Bench in this case aro?e it̂  
a rulo npon the application of the petitioners for restoration of 
an appeal from an original decree, which was dismissed for defaolt

»Eull BenclrReferenoe on Eule Nisi No. 383 of 1896 issued ,ln Appeal 
from Original Decree No. 215 of 1894, being aij fippe l̂ pg^inat tl̂ e, 
o£ iho Court of the Second Subordinate Judge of Baran passed in suit No, 15 
of 1892. and ^ated the 2Stb Maiclf 1894.

( I )  I ,L ,R .,2 3  0alc., g39.


