
1^97 In tLis view, the properiies obtained by Siibbadra, granting that 
tbey were properties which, as the plaintiffs alleged, ofisiually 

OmoKm Radba^minia, would pass to the nearest heir to ber
BUTTS’ stridhan, iW r iC  ^  busbaad, defendant No. 1, in the same-
K m i  ■''̂ ‘^ y j l M i ^ i ' o p e r t i G a  left by tlic plaintiffs’ motior passed to  tbem,

CiiAHnKA becauso they were ilia reversionary heirs of their materual 
graiidfatlier, but because they were the nearest beirs of tlieir- 
motber. We therefore think that tho plaintiffs’ suit has been 
rightly dismissed by the lovyer Appellate Ooarfc, though upon a 
wrong gronnd. The result then is that this appeal faiTs and 
must be dismissed with costs.

A ppea l dismissed.
F. K. D.
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C R IM IN A L  E E Y I S IO N .

Bi'fore- M r. Jvs llee  Glwse a n d  M r. Justice Gordon.

8I1AM A C IIA E A N  O 0 A K K A V A K T I a n d  o ii ie i is  (PEW nONEns) v. K A TU  
1807 M U N D A L  a n b  a n o th e r  (O ppositi! P a k ty .)  »

J ’tm a r y  13.
— -------------Eecorjnisance to h e p  ilie peace— G rim inal Frocediirc Code {A ct X  o f  1SS3),

ssation 107— Jurisd ic tion  o f  M ag iitra te ,

l u  (1. case wlieve an  noousetl w a a ' bou n d  over to  keop tlio poaoo liy  the 

D eputy  H iig is tra te  o f  tlio d is tric t in  w hio li tlio  ficoiisfiil was tc/i^wrurili/ 

re s id in g  a l  th e  tim e wlion t l>6 H ag iijln its  I'aoeivoil iuX onnalioa and iustilutcA 

procooding's ag a in s t h i m :

n d d ,  tlia t, alUioiigh th e  nocuaoJ p o rm an en tly  or h ab itu a lly  rcBiclt'd in 

nnolliar ju risd ic tion , ha  w as siiflie ionlly  w ith in  th e  ju risd ic tion  of iliO 

lla g is tra to  w ith in  tho  m ean ing  oii BOcUon 107 o f  tlio  C i'im inal ProootJaro 

ColI g,

I s  this case tho District Magistrate of Dinajpnr, upou infor­
mation contained in a police report, drew np a proceeding on the, 
2nd of May 189G under section. 107 of the Criminal Prcoedure, 
Code against two accused persons, calling upon them to show cause 
before the Deputy Magistrate of Dinajpnr why they should not be, 
bound down in their own recognizances of Rs. 500 each with two 
sureties of Es. 200 each to keep the peace for one year.

* Ci'iniiiml Ro-vision No. 485 o f 189G ag a in s t the  o rder passed b y  Babii 

Daiiku Beliavy D u ttj D epu ty  M ag istra te  o f D iuajp iir, d a te d  the 29th o f 

Jiiiio  180G.
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Oil the 29th o f Juno the accused appeared before the i3eputy 
Magistrate to  show oaxiso, and  the first accused, Shama Oharan 
Oliuckerbufcty, contended that as he w as n o t residuig  w ithin 

the Distriofc o f Diuajpui'j th e  Magistrate o f D inajpar^  had  no 
jurisdiction to require  security  from  him  under section lOtrr^p^he

3897

Deputy Magistrate found that both the aoonsed -were actaally 
siding within the district of Dinajpur at the time when the 
acts likely to lead to a breach of the -peace were comniittad and 
when the proceeding was drawn up by the District Magistrate, 
and tteefore ordered that they should ouch execute a bond in their 
jwn rocogmaances for Rs. 250 with two sureties of Es, 100 to 
keep the peace for one year.

Thereupon the accused Shama Oharan Chuokerbntty applied 
to the High Conrt for and obtained a rule to set aside the order of 
the Deputy Magistrate on 1-ith Angust ISDS.

Mr. JaoksoH (with him Bahu OrisJt Ohunder Ohowiry) for the 
petitioner.—Inasmuch as Shama Oharan Chuckei-batty hubiitially 
resides In the district of Maldah, tho Magistrata of Cinajpur 
had no jnrisdiotiOn to insiitatc proooedings and issue process 
agaiust him tinder section 107 of the Criminal Procedure Code, 
and in support of this Contention I  rely on tho following cases : 
tntlis matter o f the petition o f Jai Prakasli La i (1). In  tJie 
matter of the petition o f llajendra Cliandm Roij Ckoiodh'tj (2). 
In the matter of the petition o f Dinonath Mullick (3).

Mr. A. Ghowdhry and Babu Surat Chundra Bai Chowdhry 
for the opposite party*

The judgment of the High Oonrt (Qhosb and QoanoN, JJ .)  
Was as follows :—

This is a rnlo npon the Magistrate of Dinajpur to show cause 
why an order passed by the Depnty Magistrate of that district 
under section 107 of the Oriminal Procedure Code should not be 
set aside. The learned Judges iti granting the rule observed as 
follows : “ The main ground for the application is that one of the 
parties bound down to Iseep the peace is not a resident of the 
district, and as it may possibly be necessary to look at the

(1) I. I .  B,, 6 AH,,, 26. (2) 1, L. B., 1,1 Ca!c,, 737.
(8) L-L. E„ I2 0alc., 138.
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1807 evideiifie ou the record, we do not separate the case of ths two 
applicants, but let the ruls. run in favour of both.” One of tlie 
two petitionerSj^^anla Obaran Ohuckerbutty, ia the suddet). 
natb, and^yieTother, Tarak Nath Q-hoso, is the tehsildat' of oaa 
Gh^^igsSam Babu, prapiietor of certain vilkges situated wiftia 

district of Diuajpur. Shaiaa Oharan Ohuokevhatty resides 
m the district of Maldah, while Tarak Jfafch Ghosg lives iî  
the district of Dlmijpur. The Deputy Magistrate has found on 
the evidence that there is a dispute epsting between these t\yo 
parsons oa tl-a one side and the tenants of the villages ic- ques? 
doa on the other, which is likely to cause a breach of the peaoq. 
These villages hare been reeeatly ijieasured, aad an attempt 
being made by the proprietor, through his agoafcs, the present'peti­
tioners, to enhance the rents of the tenants ; aad with the object 
of compelling the tenants to submit to their landlord’s demand 
the petitioners assembled a large number of paiks  ̂ and 
burkendazes, and attempted to overawe them by threats, 
show of force and other oppressive measures, aad have 
thus, in the opinion o f the Deputy Magistrate, committed varii- 
ous acts within the local limits of his Jurisdiction, which show 
that thoy are likely to commit a breach of the peace therein ; and 
'hehas accor^dingly bound them down to keep the ppace for tha 
period of one year.

As regards Shama Oharan Ohnckerh.utty, Mr. Jackson has eoil- 
tended that, inasmuch as he habitually resides in the district of 
Maldah, the Magistrate of 'Dinajpur had no jnrisdiction to institiifie 
proceedings and issue process against him under section 107 of "the 
Griiniual Prooednre Code; and in support of this ooutehtion 
he has relied on the following cases : In  the matter of the petition 
of Jai Praltask Lull (1), hi the mait^t of the petition of Majsn^ra 
Chandra Roy Clwwdhry (2), and In, the matter of the petkion of 
Dlnomth Uulliek 0 ) ,  We observe that ih-,- .'irils'/'o ci-of r.rft 
not similar to tho,so of the present case. In i !■ ,)-=(.' -disvs .-i; ji:-ir- 
that the petitioners had committed no acts likelyi to causa' a ,, 
breach of the peace within the local lijnita bfithe. jurisdicUaBv qf 

:th,s Magistrate, who instituted proceeding's Againsi thenj. uliiiw

(1) I, ,L. B.; C ^11., 26, (2) I. L,,.K., . l i  Ciik,,7?7i:
. (3) I. L, H., 12 Oalc.,
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geotioii 107 of the Cnminal Procedure Oode ; wlieroas in. the 
present oas6 it is found that the petitioners haye oommitted varioas ' 
acts of this character withiu such limits.

It appears upon the record that Shama Charaii, b'eiiJ^deputed vauti
b j the zemindar, came over to the Dinajpui- district, comi&itod katu

vftrious acts calculated to cause a breach of the peace, and 
residing (though temporarily) within the local limits of that 
district at the time whea ths Magistrate received information of 
the probability of a breach of the peace, aud instituted proceedings 
under section 107 of the Gode of Orimiual Procedure. The Magis­
trate finds that “ he was hovering about tho district, or a t least he 
did so in tho months of Falgoon, Chyt, Bysack, Joisto aad Aasar.”
This would cover the whole of the period aatecedeat and sub- 
soquenf; to the institution of the proceedings. He meatig, a3 wo 
understand, that Shama Charan was hovering ia various parts of tho 
district during these months. That being so, we are of opinion 
that the Magistrate had jurisdiction over him.

Section 107" says.: “ Whenever a . Presidency ilfagisfcrate,
District Magistrate, Sab-Divisional Magistrate or Magistrate of 
the first class receives information that any person is likely to 
commit a breach of the peace, or to do any wrongful act that 
may probably oecasiqa a breach of the peace, within the local 
limits of such Magistrate’s jurisdiction, or that there is withiii 
suoh limits a persoa who is: Ijliely to- oommlt a, breach of the peace 
or do any wrongful acts as aforesaid in any place beyond such 
limits, the Magistrate may i« manner hereinafter provided reguir^ 
such person to show cause why he should not be ordered tp 
execute a-bond, with or -withoai sureties, for teeping the peace 
for such ppriod not esceediug one year as the Magistrate thinks 
fit to fix”

I t  appears io  tts that if, at the time when tho Magistrs^ta 
receives iaformatioa and iastitiifces proi.'C'odings, ihc accaiod person 
is residing within tho local limits of liis jurisdiclioa, ho would 
have authority to proceed againsti hiiji' under seotion 107, thongh 
that person may be. habitually or permanpntly: residing in another 
jurisdietioH. ®o hold otherwise woald lead to various difficulties 
and inconveniences. No doubt, there are observations ia  the 
cases cited before us whic;h nj$y-ali first sight seem to be opposed



1897 to tbis view ; but haviug regard to tlie fects of those cases wo do 
SuAMA observations militate against the opinion

’C h a r a n  which we have fermed in this case.
VARTi As regal'd^ Tarak Nath Ghose no such question of jurisdio
K a td  ^ j ^ ‘i n s e s .

Mdnoai. , Upon these grounds -we are of opinion that this rule should 
be discharged,

c . E. G. E u k  dischargetL

O R I G m A L  C IV IL .
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Be/oi'« M r. Ju stice  Jenkins.

SEINATH EOY v. QOM DIlUft DAS. «

F e lru a ry 2 A .  Deposit o f  T itle -d ee d s— Tm n B fe r o f  V i-op eriy  A c t [ I V  o f  1 S 3 3 ), section S 6 ~  

Ec p ita h le  mortgage — Immoveable p ro p rt ie s  situated p a rt ly  outside t U  

l im it s  o f Calcutta— Tra n sa c tio n  in  Oaloutta— Decree fo r sale— F o rm  o f 

choree— Practice.

T h e  d e fe n d a n t bo rrow ed  m oney fro tn  th e  p la in tiff in  Oaloutta by deposit 

o f title  deeds re la tin g  to  im m oveab le  p roperties  s itu a ted  pa rtly  inside and 

pa rtly  ou tside  th e  lim its  o f  th e  tow n  o f  C alcu tta . I n  a su it b y  the  plaintiff 

i t  w aa h e ld  th a t  th e  tra n sac tio n  h a v in g  ta k e n  p lace  in  C alcu tta  th e  m ortgage 

w as v a lid  aa an  aqu itab le  m o rtg ag e  u n d er sec tion  59 o f  th e  T ranafer of 

p ro p e rty  A c t, th o u g h  Bome o f th e  p roperties  w ere  s itu a ted  outside th e  limits 

o f th e  tow n, ond th a t  according to  th a  p rac tice  o f th e  C ourt the appropriate 
rem edy in  such  a  m o rtg ag e  su it ia a  d so ree  fo r  sa le .

The facts of the case are these : One Godadhur Das borrowed 
a sum of Es. 35,000 from Eajah Srinath Roy, and deposited 
with him in Oaloutta the title deeds of premises No. 306, Upper 
Chitpore Road, No. 7, Shampookar Street, and No. 138, BaliagBata 
Street, and executed the following memorandum which waS 
registered t “ Having this day borowed from you Es. 35,000 I  do 
hereby deposit with you tke title deeds as collateral security for 
the repayment of the said sum.’’ Of the abovenamed properties 
the first two are situate within and the third outside the town 
6f Calontta. On default by the defendant in v ■; v ; . o f  I"!':-’ 
loan, the plaintiff having obtained leave m der c!;;'.;-:,! I viio 
Charter brought the present suit for recovery of his claim by sale 
of the properties mortgaged,

® O riginal Civil S a it No. 91 o f 1896.


