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difforent from the facts of the present case, and we do not think that
the law laid down therein is applicable here ; or that section 99 of
the Penal 00&; cafn protect the Txcise Ofﬁcer, when his conduct

was altogetfer illegal. For the above reasons we sob aside the
coyiﬁﬂfgn and sentences.

We might, however, hold that the petitioners are guilty of the
offence of ordinary assault pumshable mnder section 352 of the
Penal Code, but we are nob quite sure whether the resistance
offered or the force used wos not necessary to resist the, Bxcise
Officer in what he attempted to do, viz,, to break open the door
of the petitioner’s house. But in any view of the matter, it seems
1o us that the incarceration, which the petitioners have already
suffered under the sentence imposed by the Magistrate, is suffi-
cient in the circumstances of the case, and that there need not
therefore be any formal conviction for assaulf under scetion
352,

¢ B, G Rule made absolute,
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Beforg Iy, Justice Banerjee and A, Justice Rampini.

GOBIND CHUNDER NUNDY avp aNoTHER (PLAINTIFFS) 2. SRIGODBIND
CHOWDHRY AND ANOTHER (DEFENDANTS), @

Contribution, Suit for—Joint wrong-doers—Decree for ecosts— Evidence—
Procoedings in former euss not botween same pavtics—Admiseibility in
evidence of findingin former case.

§ granted to &' and 4 a pulni of a certain share in a zemindavi, and them-
upon P brought a suit against &, § and A for specific performance of an
agrecment to grant to him (P) & putni of the same share, That suif was
decroed with costs, the whole of which wore realized from @, Ima suit for
contribution brought by & against Sand A4, the lower Appellate Comt fornd

that &, 8 and 4 had conspired in setting up a false defence.in the former -
smt in order to defeat P's elaim.

*Appeal from Appellate Docree No. 1237 of 1895, against the decice “of
K. N. Roy, Bsq., District Judge of Pubna snd Bogra, dated the 20th of
April 1895, affirmiing the decrce of Babu Rash Behari Bose, Mupmi of
Serjgunge, dated 1he 10th of Soptembel 1894, ‘
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Held, méf‘:”“?}-&l@& assuming such collusion were proved, the  1ggq
suit for eotibyticn wes not maibtaiviast: O] §and 4 being joint wrong-
daoors. ® Goswp

: - Ukusner
Vayaryy, Vadaka Vitil Menje v. Parigangot Pudi, Koty Nosnt
KL“WQG‘":?; Nayar {1} followed ; Brojendrs Kumer Hoy M Pach <o
Behari o (2), distinzu SRIGOBIND
3y Chowdhry (2), distinguished, CHOWDHRY,
Th gply cvidence en which the lower Appellate Court had ncted as
“‘“@hiug such collusion was the Bnding of the Court fn the former sait
(gibred from the grounds of appeal in that suit), Ueid, that that fnding
W indimisaible in evidence, as laid down in Surender Neih Pal Chowdhry v,
srofo Netwh Pal Chowdry (3), belng the finding in a caze in which &, Sand 4
wers ail co-defendants, and o third pacty the plaietiff 5 and the cose wan
vemanded for the deternination of the guestion whether @, § and 4 were
vrong-toers, and were as such held liakis for the costs of the formnsr snit.
! Sg1 Gosiwp CaowpHay, defendantNo. 1,the proprietor of a
tthree anpas share in mouzah Mouhaly, leb oul in putni 2 aomnas wod
5 gundas to the plaiatiffs, and the remaining 15 gundas to Anand
Chunder Tarafdar, defendant Mo, 2. Under a previous eontraet
he had, however,agreadto grant a pufni of the entire 8 annas
share to one Pramnath Nundy. On that conirast Prannath
undy brought a sait No. 25 of 1801 in the Sabordinate
Judge's Court ab Pubpa against the plaintiffs and the defendants
"in tLis sulb for carcellation of the lenscs granted to the plaintiffs
and the defendant No. 2, for exeention of a lease in his favour
“by the defandant Ne. 1, and for possession of the propesty. Inthat
sulk Pranuath obtalned a deerae, which was upheld on appeal, and
the present plaintiffs and the defendants were mads jointly Hable for
his costs. Inexdcution of the deerce for costs the plaintiffs’ property
was alfachied and advertised for sale. They paid the money into
Gttt and brought this suit against the defendants for contribution.
The defendant No. 2 appeared and contended that the suil wus
not maintaiuable, thas he was not liable to contribate, and, that if he
was so lable, the proportion of ks labiity shenld not exceed
the propozion of the sbave et cut to him in putne, The Court of
fivst instance dismissed the suit on tha ground ibat no soit for
contiibution bss by one of several joint wrong-uoers aguiner
another. The plaintiffs appealed to the Officiating Judge of Pubna,
who dismissed the appeal.

()L L. B, 7 ¥ad., 8. () L L. B, 13 Calc., 300,
(3 L L. B, 13 Cale, 352,
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The plaintiffs appealed to the High Cesuit.
Babu Mohini Mohun. Chiuckravarti for the appellants|

Babu Hu~ Chunder Chuckravart;i and Babu Sarad Chunder
Khan for the respondents.

CmowpERY, ~~ TLe judgment of the Court (BANERIEE and Ramrent, 71.) was

as follows :—

This appeal arises out of a suit brought by the plaintiffs-a \pel-
lants for contribution, on the allegation that the plaintiffs = d
difendant No. 2 took from defendant No. 1a 2 annas 5 gumdas aw
a 15 gundas share of a certain zemindari in putni by two separ
ate documents ; that thereupon a suit was brought by one Pran
aath Nundy against the plaintiffs and defendants Nos, 1 and
for enforcing specific performance of a contract to grant a putx
to him of the said two shares; that that suit was decreed wit
costs, and the whole costs decreed in favour of Prannath Nund
were realized from the plaintiffs. The plaintiffs seek to recove
two different amounts from the two defendants Nos. I and 2.

The defence of the defendants was a denial of liability, The
also pleaded that the suit was not maintainable ; and they took som
exception as to the extent of the liability of each.

The Courts below have thrown out the suit on the ground tha
no suit for contribution lies by one of several joint wrong-doers)
against the others.

In second appeal it is contended that the lower Appellate
Jourt is wrong in finding that the plaintiffs and the defendants
were joint wrong-doers, or that they conspired together in setting
up a false defence in the suit in which the decree for costs was made,
when there is no legal evidence to sustain the finding ; and
further that the lower Appellate Court is wrong in treating this
sult as one for contribution by one of several wrong-doers
against the others.

Upon the first point what the lower Appellate Court says
isthis : * From the grounds of appeal of the original suit, it
is clear that the Court held that the plaintiffs and the Jefendants
made a conspiracy to defeat the contract between the defendant
No. 1, Sri Gobind Chowdhry and Prannath Nundy, and, as
such, were joint wrong-doers, and they knew that they were
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doing an illegal and wrongful act.” Exception iy taken to this  yggq
finding on the ground that the groundsof appeal in the former ~—=- -
quit conld mot bo used as evidenco to establish the fact found. Cuuwnix
e are of opinion thatthis contention is covrsgf, The utmost NUE“Y
fhat the grounds of appeal can be taken to shotwmiy thatthe C}%nmonmn
plaintiffs, who were some of the appellants, admitted in  VHOTDIE.
orounds thai the finding of the first Conrt was what the lowet"

Appellate (Qourt in this case states it to be. But though that

may be so, the finding of the Courtin the former suil would

berno evidence in the present suit of the fack found, for this

s«f«';nple roason, that that finding was arrived atin a case in

which the present plaintiffs and the defondants were all co-de-

)”eudunts and a third party wasthe plaintiff. This is the rule

of Iaw laid down by a Full Bench of this Court in Surender

Nath Pal Chowdhry v. Brojo Nath Pal Chowdhry (1). Tho

inding of the lo%er Appellate Court wpon this point cannot

shorefore stand.

The next question is whethar the case should be remanded
‘or the determination of the question whether the plaintiffs and
}he defondants in this case combined to defeat tho plaintiffs in
the former suit, and with that object put in false defonces. Wo
are of opinion, having regard to tho manner in which this case
hag bean dealt with by the Courts below, that if the delermina-
tion of this question i3 necessavy for the right decision of the
caso, the case ought to go back to the Court of first instanco,
It becomes important, therefore, to determine whether it is
nacessary for the decision of the case thabt the question
stated above should be determined. The learned Vakil for
the appellants relies upon the case of Brojendro Kumar Roy Chorw-
dhey v. Rash Behari Roy Chowdhry (2) in support of his
contention that tho plaintiffs in a case like this are entitled to
contribution quite irrespective of tho question referred to-above,
a3 the suit which resulted in the award of costs in respect of which
contribution is asked for was a suit based, not upon tort, but upon
contract. But we aro of opinion that that case is distinguishable
from the present one, as no question arose in that case as to whe-
thor the parties who were made liablo for damages and cosis in that

1) LLL R, 13 Cale., 852, 2) I L. R., 13 Calc , 300.
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suit had ineurred that liability by reason of their having set up
any false defence. Ou the other hand, we think the case of
Vayangara Vadaka Kijtil Manja v. Pariyangot Padingara Kurupt
path Kadugochen Nayar (1) is much more in point upon fhis
question. In that case it was held that whore the plaintiffs Vcolluded
}Viﬂ’l'ﬁle defendant ina formor suit to endeavour to dafent the
plaintiffs there, and were made linble for costs, no suit for contri.
bution in respect of such costs would lie. Follo wing this dedision
of the Madras High Court, which in our opinion lays downa
wholesome rule, we think the case oughtto bo remanded to tig
first Court for the determination of the question stated above ang
of any other question relative to the apporlionment of liabilit)
that may be found necessary.

The costs will abide the result.
F. K, Do Cuase remanded.

B
. Before M, Justics Banerjec and Ur, Justive Gordon,

JATRA MOHUN SEN (PraNrivr) ArpLioant ». AUKHIL CHANDRA,
CHOWDHRY (Derenpant No. 1) AND oTHERg, OProsITE PARTIES.®
Sale for arrears of Revenue—Right of Auction-Purohasers o annual incumj
brances—Aat XT of 1850, seotion 37—Suitto cancel under-tenures—Parties,

—Review—Civil Procedure Code (det XIV of 1888), seetion 650,

The right that is given by section 37 of Act XTI of 1859 to the auction-
purchaser of an entiro estate in the permanently-settled districts of Bengal,
Behar, and Ovissa, sold for smears of rovenue, to avoid and annul an
under-tennre is o right that must be exercised by all the purehasers jointly
where there are more purchasers then one.

Tag plaintiff brought a suit to recover possession of some
land comprised in two schedules appended to the plaint as .
apperfaining to a taluk held and owned by him. The defendant
No, 1 resisted the claim upon the ground chiefly that he, the
defendant, being one of the purchasers of the entire estate within
which the taluk set up by the plaintiff wag situated, at a sale. for
arvears of (Government revenue, the plaintiff was not entitled as
against him to enforce his right as talukdar. The other defend-
ants did not appear. The Court of first instance deereed the olaim

# Civil Rule No. 883 of 1896 and Application for Review in Appesl from
Appellate Decree No. 1757 of 1894, )

(1) L L. B,, 7 Mad., 89,



