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1897 No doubt, ag the District Magistrate points out, section 90 of
Wthe Criminal Procedure _ Cod8émipowers him fo issue o warrapt
EMZ)RDSS in any case in whiell Te is competent to issue & summons, byt
Jogmapza  We observe thatthe Code makes no provision for the issne of 5
Mu?(gg?mm. summorg by a Magistrate requiring a person to appear befora
a-Tolice Officer. The investigation in the present case was being
mude by the Police under eh’xptel XIV of the Criminal Proceduye
Oode, and accordingly the Sub-Inspector was empowered ufider
section 160 by an order in writing to require the attendancs
of Monmohini before him, and on her failare to Compl
with the order she might have been prosecuted for disobedisnce
under section 174 of the Penal Code ; but we think that ne
warrant of arrest could under such circumstances be lawfully issued
ngainst hor. We are also of opinion that inasmuch as the issue
of the warrant was illegal the convictions under sections 143 and
186 of the Penal Code cannot be sustained, and the authorities
above cited support this view. The District. Magistrate relies on
gection 99 of the Penal Code ; but we think that this section hasno
application to a case like the present in which the Police Officars
were acting under a warrant, the issne of which was altogether
illegal. For the above reasoms we seb aside the conviction and
sentences, aud divect that the fines, if realised, be refunded.
0. B 6.

CRIMINAL REVISION.

Bafore Ur. Justice Ghose und Mr. Justice Gordon.
1897 JAGARNATH MANDHATA Awp orumrg (PETITIONERS) o. QUEEN j
Jamuary 19. EMPRESS (Oreosirn Papry).®

Bengul Fucise Act (Bengal Act VII of 1848), sections 4, 40, 7T6—DBengal
Bucise At Amendment Act (Bengal Aet IV of 1881), scelion 8—Right
of Search— Gurjat-ganja—Euciseable artiele—~Toreign exciseable article.

Tn o case wheve an Bxcise Sub-Inspector attempted to search a house for
gurjat-ganja, o *foreign oxeiseable article, " undor the Excise Act, (Bengal
Act V1T of 1878) and resistance was offered :—

Held, that guwijat-ganja being a ¢ foreign exoxseuble article” under

“Gnmmal Revision No. 665 of 1898, ngainst the order po.ssed bv T, E
Puargiter, Heq., Sessions Judge of Cutlack, dated the Tth of November
1896, affirming- the . order passed Dby N. Bhuttuchar]ee, Depuﬁy Mnglstmte
of Puri, dated the Tth of Qctober 1896,
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section 4 of ihe Act ng amended by Dengal Act IV of 1881, the excise olficer 1897

had no Jegal uuthority to euter aad Eezztfelfﬂie\,lfc’)qie under sect.iun 40 Of thi TR GARNATE
Aet; he bad anthority only to enter and senveh £or a-sl,y\“ exciscable ﬂ‘t‘olf MANDTIATA
o8 defined in scction 4 of the Act: and that no olfence, ither under seotion QU;):E .
141 or section 353 of the Penal Code, was committed, TMPRISS,

Held, also, that section 7B of the Act does not apply to a © mﬁ:\
pxcisealils article, ”

O 26th August 1896 the Kxcise Sub-Inspector of Pur
recoived information through an informer that gurjat ganju was
concealed in the house of accused No. 1, Jagarnath Mandhata.:
After taking down this information in writing, in aceordance with
section 40 of the Iiscise Act (VIL of 1878) the Sub-Inspector
wont to the village where Jagamath lived, taking with him
g head constable and a constable of the Khurdal Police Station,
in accordance wilh section 40 of the Ixcise Act, also four excise
peons and the carter in whosoe eart they travelled. On arrival at
the village the Sub-Inspector, taking with him in addition two
of the villagers, as witnesses, proceeded to the house of Jagar-
path,  In an out-house, forming the entrance to the inner
apartments, they found dJagarnath and Bisanath accused
No. 3. Bisunath was pounding the ganjo. The Sub-Inspec-
tor arrested DBisunath and gave the pounded gamje into the
custody of one of the excise peons, himself keeping possession
of the loose gomja. Jagarnath then interfored and told the
Sub-Inspector he must not arresb Disunath. The Sub-Inspector
‘thereupon told Jagarnath, who he wasand what he had come for.
The party then went into the second courtyard, where the Sub-
Inspector pointed out to Jagarnath the room which he suspectod
contained ganjo, and asked for the key, the door being locked. .

Jagarnath told bis son, Satyabadi, to go and fetch the key,
Satyabadi went away, and after some delay they heard a mnoige
of some one jumping down into the room, The Sub-Inspector
insisted on Jagarnath getting tho key, and at this moment Satya~
- badi returned; and both he and Jagarnath then ordered the
Nub-Inspeotor aud his party to leave the house, stating that they
would not allow it to be searched, The Sub-Inspector thereupon,
ordered his peon to break open tha door, and while he was attempt-
ing to do so, he was twice pushed agide by Jagarnath, In the
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meantime 40 or 50 other vﬂlaner% had assembled, and
Inspectm f‘e'um;rthat he g el N
with the 14 «.-:. Gmf v

six miles

Sub-

; PRG0N, wont aydy
‘+ Delary police outpoMeh wa);
i uf, and there lodged an information with the hegg
conghefl charge against the three accused.

Jagarnath, in his defence, stated that no resistance W'xé
offer ed to the scarch made in his house, and that they did nop ﬁnd
any ganja, and pleaded not guilty. :

Accused No. 2 and No. 8 pleaded an alils.

The Deputy Magistrato found all three accused guilty under.
gections 147 and 358 of the Penal Code, and sentenced them to
rigorous imprisonment for two months.

On appeal to the Sessions Judge of Cultack, the Sessions
Judge upheld the conviction, and on Tth November 1896 delivered
the following judgment : —

4, “The appellants have been convicled wnder sections 147 and 353 of
the Penal Code of having altacked a special Bxcise Sub-Inspector und hig
attendants when lie visited the appellant Jagarnath's honse and found gurjate
ganju theve, The faots ave quite clear, and there is no renson to digbelieve
{he witnesses for the prosecution. The common object iy quits elear ; it was
to prevent the hounse from being seurched. Tl % contended on the appollant's
Jehalf that the Bxeise officers exceeded their duty in making the search, and
wore not protected by section 99 of the Indinn Penal Code. This contention
rests on the argument that they made the search under section 40 of the Hxocise
Act, and tha applies only to ¢ exciseablo articles ™ and not * foreign exmseable
articles.” But realing sections 4 and 17 and 17A. together, I um of opinion
that ‘exoiscabls article’ includes *foreign oxciseable sarticles, and thet
the latter is only a particular gub-clags under the former class. Section 75','
therefore, applies to the gurjat-gange which is admittedly a * forcign,
pxciseable article, and section 40 therefore covers the procecdings of the
Bxcige officers ; and even if it did npt, they actad in good faith under
colour of their office, and the rulings Bhawoo Jivaji v, Mulji Dayal (1), and
Queen-Empress v. Dalip (2) ghew that seetion 99 covers their conduct, I
think, therefore, the convictions are right. The appeal ig therefora dismissed.”

The accused thereupon moved the High Courtto set aside the,

conivietion and sentences.
Babu Monmotho Nath Mitten for the petitioner.~The Fxclsb«
officer hadno authority to enter and search the house of the -

(1) L1 R, 12 Bom, 377, () L L R, 18 All, 246,
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petitioners. Section 40 of the Bxcise Act (Bengal Act VIL of 1878) 1897
empoweré him to enter and search the honse of a man, when he J AGABNATI
js suspected of having kept concealed in his house any eaciseable MAN%““
articles which are linble to confiseation under seotion 73 0f the Ack. Qumex-
. . ) Enmreress.
In the present case, according to the finding of both the lower
Courts, gurjat-ganja, which the petitioners were suspectod “ef
having kept concealed in their Liouse, isa “foroign oxeizeable
article,” and not an * oxciseable article.” Under the Aci  exeise-
able” and *“foveign exciseable ” articles are different from each
other, ard the Sessions Judge is in error in holding that * excise-
able article 7 includes * foreign excisenble article.” There was no
snch term as ¢ foreign exciscable article” in Bengal Act VI of
1878 when it was originally passed, but that term wns introduced
by the amending Act (Bengal Act IV of 1881), and that in-
troduction was not by an amendment of the definition of the
torm “ exciseable article ” as given in section4 of Aot VII of 1678,
but by the addition of a separate definition’ altogether, It also
appears from the different sections of the amending Act that,
whenever the Legislature had occasion to“deal with foreign
exciseable articles,” they have added new sections, vide sections 17A
and 61A. Section 75, as it originally stood in the Act of 1878,
has been amended by section 10 of Act IV of 1881, but there is
nothing in that amendment to indicate that *excizeable artiole”
includes *foreign exciseable article.”” The Excise Officer had
therefore no authority under section 40 to enter and search
the house of the petitioners, who were legally justified in
offering such resistance to the Ixcise Officer and his party as
was nacessary to prevent the house from being searched, The
common object of the assembly being to offer lawful resistance,
there was no unlawful assembly as defined by section 141 of
the Penal Code. Section 99 of the Penal Code has no application
to the faots and circumstances of the present case.
The following judgment was deliversd by the High Court
(Gmoss and Gornoy, JJ.) :—
The petitioners have been convicted by the Deputy Magistrate
of Puri of offences punishable under sections 147 and 353 of the
Penal Code, and have been sentenced each to two months’ rigor-
ons imprisonment, On appeal the conviction and sentences have
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been affirmed by the Sessions Judge. The facts found by

Jaosnwary both lower Cowrts are that Janki Nath Basu, Special Exise
MA“‘;BATA Bub-Inspector of Puri, having received information that guries.

QUEEN-

ganja was Qonceﬁled in the house of the petitioner, Jagarnath

-
EwPREsS.  Mandhata, went to his houso to search it, accompanied by cer

t{x/in/l’/olico Officers and Fxeise peons, and that he and his party
“were opposed by the petitioners and others in their atlempt Lc;
search the house in question, and weve ab the same time assaulted,
The main ground urged in support of the rule, which we granted
on the application of the petitioners, is that, inasmuch ag gurjai.
ganja is o “foreign esciseable ” article as defined in section 4 of
Bengal Act VIL of 1878 (as amended by Bengal Act 1V of 1881),
i is not included in the term * exciseable article” as used in
sections 75 and & of that Act ; and consequently the Excise Officey
had no legal authority under section 40 to enter and senrch the
house of Jagarnath Mandhata. We have considered the terms of
the various soctions referred to, and the definitions of “ exciseabla”
and « foreign oxciseable ” article, as given in the Act, and we ave of
opinion that the Bxcise Officer had no legal authority to search the
potitioner’s house. Section & of the Aet, as sw o dcd Ly Benay
Act IV of 1881, containg separate and distinet definitions of
“axciseable article” and *foreign exciseable article,” and
therefore, wethink, that, whenover either of these cxpressions
oecurs in the Aet, it iz .used in the sense and with the meaning
given to it in the definitions. The words used in soction 75 are
« gxeisenblo article ” and the words ¢ foreign exciseable article ” do
not oceur therein, sothatin the view we take the Hxeise Officer
{n the present case had no authority under section 40 to enter
and search the petitioner’s house 5 he had authority only to search
for any cxciseable article as defined in gsection 4 of the Aot

The learned Judge has expressed the opinion that, reading
sections 4, 17 and 17A tfogether, © exciseable article” inclndes
« foreign excizeable article,” and that the latter is only a * particnlar
sub-clags,” under the former class; and that section 75 is tharefore.
applicable to qurjai-ganja,  We are, however, unable to adopt
that view. As already stated, section 4 distinguishes between,
“ exciseable” and “ foreign exciseable ” articles.

Section 17 refers to exciseablo articles only, while section
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17A gives to the Board of Rovenue, with the sanction of the 1897
local Government, the power to doclare by notification that the J,grmwairn
possession of any “foreign exciseablo article™ds probibited Mawbuara
within districts and tracts specified in the notification, doubt, QUvmim-

it appears from the Deputy Magistrate’s explanation thafwa FATRESS.
votification has been duly published prohibiting the po,ﬂsessi’én of
any © foveign oxciseahle article ” without a license {rom the Collestor
in the District of Puri, but all the law provides with reference to
sitch articlos is that the person in possession thereof shall be liable
th a fine (see section 61A). There is nothing fo indicate, as far
5 we can discover, that * foreign exeiseable articles ”* are meant to be
agsub-class of ¢ exciseable article ;” and, indeed, we do not find that
such articles arc liable to selzure and confiseation as cxeiseable
articles are under section 73 of the Act, 1t follows, therofore, that
the Excise Officer had no authority to proceed under section 40 of
the Act. We may also refer to section 82 of the Act, in which a
distinction is drawn hobween an “esciseable article” and a
“foreign exciscable article,” thus indicating that the Legislalure
did not mean foreign exciseable articles to bo a sub-clasy of
“exciseable articles.  We also think that scction 99 of the Ponal
Cade, and the authorities referred to by the Sessions Judge in his
judgment, are not applicable to the facts and circumstances of the
present case. The eommon ohject of the assembly was to resist
the search of the house, which, as wé have already said, the Exciso
Officer had no legal authority to make ; and that being so, we are
unable to say that such assembly was an * unlawful assembly, ”
as dofined in section 141 of the Penal Code, and that when force
was used the offence of resisting was committed. Similarly, wo
arsof opinion that the conviction under scetion 853 of the Penal
Code cannot be supported, because the Special Kxcise Sub-
Inspector, when dssaulted, was not acting in lawlul discharge of
Lis duty. [See Fa 7 Rakimaji (1)] Wo observe that the
Sessions Judge is of opinion that the Excise Officer was protected
Ly sdotion 99 of the, Penal Code ; and he cites two cases [ Bhawoao
Jivaji v. Mulji Dayal (2) and Queen-Empress v Dulip (3}] in
support of this view., But the facts of those cases are essentially

1)1 L. R, 9 Bom,, 558. @1 LR, {2 Bom 877,
@) LL.T, 18 AlL, 246,
23
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difforent from the facts of the present case, and we do not think that
the law laid down therein is applicable here ; or that section 99 of
the Penal 00&; cafn protect the Txcise Ofﬁcer, when his conduct

was altogetfer illegal. For the above reasons we sob aside the
coyiﬁﬂfgn and sentences.

We might, however, hold that the petitioners are guilty of the
offence of ordinary assault pumshable mnder section 352 of the
Penal Code, but we are nob quite sure whether the resistance
offered or the force used wos not necessary to resist the, Bxcise
Officer in what he attempted to do, viz,, to break open the door
of the petitioner’s house. But in any view of the matter, it seems
1o us that the incarceration, which the petitioners have already
suffered under the sentence imposed by the Magistrate, is suffi-
cient in the circumstances of the case, and that there need not
therefore be any formal conviction for assaulf under scetion
352,

¢ B, G Rule made absolute,
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Beforg Iy, Justice Banerjee and A, Justice Rampini.

GOBIND CHUNDER NUNDY avp aNoTHER (PLAINTIFFS) 2. SRIGODBIND
CHOWDHRY AND ANOTHER (DEFENDANTS), @

Contribution, Suit for—Joint wrong-doers—Decree for ecosts— Evidence—
Procoedings in former euss not botween same pavtics—Admiseibility in
evidence of findingin former case.

§ granted to &' and 4 a pulni of a certain share in a zemindavi, and them-
upon P brought a suit against &, § and A for specific performance of an
agrecment to grant to him (P) & putni of the same share, That suif was
decroed with costs, the whole of which wore realized from @, Ima suit for
contribution brought by & against Sand A4, the lower Appellate Comt fornd

that &, 8 and 4 had conspired in setting up a false defence.in the former -
smt in order to defeat P's elaim.

*Appeal from Appellate Docree No. 1237 of 1895, against the decice “of
K. N. Roy, Bsq., District Judge of Pubna snd Bogra, dated the 20th of
April 1895, affirmiing the decrce of Babu Rash Behari Bose, Mupmi of
Serjgunge, dated 1he 10th of Soptembel 1894, ‘



