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family to tlie fatter of ilie defondautit is clear that it was given for 
the purpose of enabling him to transact the bixsinera^jf (-he family 
There were 1^532 ^

Ttiffs will be for ^th of 5,786.
^  Except this modification and the direction as to tlie 

^  tho elephant and the declaration as to the rights of tie 
defendants other than Jhinga, we afBrm the decree of the Conrt 
below.

Considering the circnmstancos ŷe think that in appeals Nos. 262 
and 325 the parties onght to pay their own costs in this Cmrfc.

Appeal allowid in part. \ 
c. B em e modified.
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C R IM IN A L  R E F E E E N O E .

Before Mr. Justice Ghose anil Air. JiisUce Gordon.

f^97  RAM ZAN K U N JK A  (G q m p la in a n i) v. E A M K H E IjA W A N  CHOW BE 
Jantm t20. a n d  o ti ie h s  (A ccdsid).®

' Criminal Fmeedure Code (Act X  o f 18S3), section 43S, clause (i,) suhsscUm'
S—Penal Code {Act X L Y  of 1860], sections W ,  370— Enhunoemetti of
Sentence.

In a oasa wliore tha accused weve oouviotad by a Deputy Mogistrate o£ 
the offienoe of riotiag uodar sootion 147, and tlioCt under section 379, o£ the 
Poaul Code, and sentenoeil to four montliB for tlie Jirst anditwo months for̂  
the latter ofEence, hat on appeal the District Magistrate, ooaBideting the cas«! 
to be one of tlieft ratlier than rioting, abandoned the aenteuce under seotion 
U7, but upheld tlie oonviction under section 379 of the Penal Code and 
sentenced them to six months’ rigorous imprisonment,

Held that what the District Magistrate had in effect done was to enhanc.o 
the sentence imdev sBOtion 379 of tha Penal Code, which he had no power 
to do under section 423, ol. (5), sub-section 3 of tha Cods of Orimiaal, 
Procedure.

T his was a Reference by the Sessions Judge of Shahabad'tq 
this Court asking I'or an anthoritative decision on the folloTOifg' 

point:—
On 28th Augnst 1896 Banikhelawan Ohowbe, Ranigad Ohowbe,; 

and Mobipat Ahir, were conyicted by the Deputy iWagistrate of

« Oviminal Refereuce No. 294 of 1896, made by F. H. Harding, 
SeSBions Judge of Shahabad, dated the 30th of December 1896.
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wHch were not ripe for realiKation. They were to be divided
f (jgni-so an j-.Hev were realized. la  such a state of eirciim-

,nabad of the otfencB ,̂
Code, and (3), theft uiider seotioa 379, not be
sentenced for the first ofEouoe to four months and iv vgâ jigĝ i tijg 
offanee to two months’ rigorous impiisomnent. On apptiu., 
District Magistrate, BIr. Egerton, oousidering the cage to be.oona, 
of theft rather than of rioting, made the following order : “ The 
conviction is upheld, and -that part of the sentence which is 
passed under section 147, Penal Code, will he changed to a seatenoe 
Tinder i3«ctiou 379, Penal Oode; the conviction under section 
147, Penal Code, is changed to one under section 379, Penal 
Gode, and the sentence of sis months’ rigorous imprisonment is 
npheld.”

The accused thereupon applied to the Sessions Judge to refer 
the case to the High Court on the ground that the sentence under 
seetion 379, Penal Oode, had been enhanced by the District 
Magistrate in contravention of section 428, clause (6], sub-section 
3 of the Oode of Criminal Procedure. The Sessions Judge 
accordingly referred the matter for the decision of this ('ourt.

The judgment of the High Court (Ghosb and G ordon, JJ .) 
was as follows

I t  seems to us that the legal effect of the order of the District 
Magistrate iu this ease is to acquit the accused of the, offenco 
under section 147 of the Penal Code, and enhance the sentence 
under section 379. I f  the accused have been rightly acquitted 
of the offence under section 147, it follows that the sentence 
imposed Tinder that section must fall through. And vve are 
of opinion that the necessary consequence of the order of the 
District Magistrate maintaining the same sentence which the 
Deputy Magistrate had awarded is to enhance the sentence 
flndpr section 379 which he had no anthority to do under section 
423,' clause (5), sub-section 3 of the Oode of Criminal Procedure 
[see in this connection the decision of this Court, in Arpin Blieih 
•V. Aroldi Baiia [ iy \.
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(1) ■ Revision case No. 60 of 1893 decided by ffinsep and Araeer Ali, JJ,, 
O ft  tho 22nd Februavy 1893.

In this case a rule was obtained by the petitioner Arpin Slieit to shew
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favour of the Codo m.

cnuBO why the sentenoo paBsed ty  the Seesiona Judge should not be aet 
aside.

Babu Dvmha Naih Chvchrbutly for lh« patitioaev.

The Deputy Legal Remmibrmoev (Mr. G. 0- K ilhj) for the Orowa.
The jadgment of the High Court (Peinsep and Ameeh A u , JJ,) 

ea foilovvs ;—
la  tliia oaso the Magistrate has conviotod the petitioner of robbery, uadsr 

seotion 392 of the Penal Oode, and hurt, under section 323 of the Penal 
Code, and ssntaaced him for the former offence to 18 months’ rigorous im 
jviaonment, and lor the latter to one day’s rigorous imprisonmsat.

On appeal, the Sessions Judge found that tha charge of robbery was 
BOt estaWiBbed, aud he held that it was what \vs may tena an exugga'atioD 
of tho actual facts o£ the case. He aooordingly aet aside the oonviotlon oa 
tba charge of robbery, but, in oonfiiming the conviction of hurt, he Bfeatouced 
tho appellnntto six months’ rigorous itiiprisonmBiit,

I t  18 contended on behalf of the putitioiier that this WM an enhancement 
of seateEOB which the SeBsions Judge ue an Appellate Court was not com­
petent to paaa.

In granting the rule wa intimated that, although the sentence apgemd 
t o  be o p e n  t o  this objeetjon, in dealing with the case -we should considsr tho 
facts foand and pasa such aentenoQ as would seem to us to meet tha ends of 
justice, Wa have ao doubt that the Sessiona Judge had no power to pseB 
this sentence wMoh amounted to an enhanoomont from one day to six mgntba 
for the o&noe of hurt. At the same time, after conai dering the facta 
found by both Comts, it  seema to ns that the attack on tha complainant m i  
of a somewliat eerioiia ntiture, tind that severe injadss were inflicted. W® 
think thorafore that the sentence of sis months’ rigorous imprisonment is a 
proper sentence, and we accordingly direct that that senteuce be recorded 
under seotion 323 of the Peaal Code. The effect of this order will be to 
make legal the sentence -wMoh tha Seaalons Judge has already paaasd.

0. B. e.



flhahabad '»Viijriri‘»*<i>tj; jinder sactioa 147, Penal 1897
Code, aud ware raimzaT "

Justice Sanerjee and Ur. t/eisws,^jjv tlig la tte r K(?njei

K A N T I O H U N D E B  M O O K E B JE B  (D e fe n d a n t)  v . t h e

AND AHOTDEK ( P L A I N T I I T S ) .*  K IIE IA W A K

Smncl a^eal -Order setting aside ord& granting revieiD— Giwl Prooedv,î '*>%f.
Code {Act n V  of m g ) ,  sections 501, 623, 6S9.

No second appeal to tlie Eigli Oom-t lies from an order Betting aside an 
oicier gsanting a review of judgment.

T his was au application for the admission of an appeal from 
an order of the Subordinate Judge of Lakimpur, dated 2nd 
September 1896, setting aside an order of the Munsif of Dibra- 
garh, dated 24th June 1896, by -wHoIi he granted a review of a 
former order by which the suit was decreed against the defendant, 
the present appellant.

The case was put in the loazima board, the Deputy Registrar 
noting on it that “ section 629 of the Civil Procednre Code 
permits of but one appeal against an order admitting a review in 
an application under section 623,” and referring to a previous 
case [appeal from order 6i of 1897 decided by T rbvelyan and 
BaneEiTIIE, JJ., on 7th December 1893(1)], in which it was held 

^Misoellanoous Appeal No. 410 of 1897.
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(I) Imam Bux v. Mahadeo Qope. Appeal from Appellate Ofdai- No. 61 
of 1893, against the order of Q. F. Mathews, Esq., District Judge of 
Pameah, data! the 8tli of Decomber 1892, affirming the decree of Babu 
Baj Narain Chuokerbntti, Munaifof Arrah, dated the 27th of August 1892.

Moulyie Uahamed Yumof, aud Moulvie M aim ed HahibuUa for ttie 
appellant.

Babu Golap Ghundra Sarlcar for llio ro.^pondont.
The judgment of the Court ( 1 'ii;;v !̂ l y a .'i i;nd B a n e b jjje , JJ .) was as 

follows:—

This ia an appeal from an order of tha District Judge dismissing an 
appeal to him from an order of the first Court admitting a review. Objection 
has been taken, somewhat late, that we have no jurisdiction, because no 
second appeal lies. W b think it clear that the objection is fatal, Section 591 
of the Code o£ Civil Procedura perinitB but one appeal. There is no provision 
of law allowing a second appeal in a case of this bind. That being so, the 
appeal must be dismissed, but under the circurostanoes we malis no order as 
to costs.
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RiMZAN  ̂ modification and the direction as to tlia\
Kdnjr-  ̂ 1)0 set eisigiis#^  ̂ t • i . i • ^

y. declaration as to tlie rigii^s of tha
other than Jhinga, wa affirm the decree of the Court

Ohon̂ s^ ow.

Considering the cireumstaaces wo th in i that in appeals Nos. 262 
and 325 the parlies ought to pay thoir own costs in this CO;j]rt.

Appeal allowed in pan. 
s, c. c. Decree modified,
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Bsfore Ur. Justice Qlioae aiuJ, Hr. Jxislke Gordon.

* 0 7  HAMZAN KDNJRA (O om pla inan t) v. RAMKHELAWAN OHOWBE 
Jam m y iQ. ahd otikm  (AocnsEE) *

' Criminal Procedure Code (Act K  of 18S3), section 4S3, claim (5,) mhseotion
S— Penal Code {Act X L V  of ISSO), sections W ,  S70~EnJmnmient o f

In a oasa wlieva the aooused were convicted hy a Deputy Magistrate of 
tha offienoo of rioting under section 147, and tliott under seotion 879, o£ the 
PoDal Ood6, and aenlenoeJ to fom-months for tlia ficst aadltw'o months for- 
tlie latter ofcncG, but oa appeal the Bislriol Magiatralo, considering the cage 
to he one of theft rather than rioting, abaadoued th e  sentenos under section 
147, hut upheld the oonvietion under eeotion 379 of the Penal Code and, 
SBDtenoed them to six months’ rigorous imprisonment,

that irfiafc Disirici Magisti’fite L»d in effect done was to enlmnce 
tha sentence under seotion 379 of the Penal Oode, which ho had no power 
to do under section 423, cl. (6), sub-section 3 of tho Code of Oriminal 
Procedure.

T his was a Refeuenoe by the Sesaions Judge of Shahabad to 
this Ooiu’t asMng for an anthoritatiye decision on the following 
point

On 28th August 1896 Kamthelawan Ohowbe, Ramgad Ohowhe,' 
and Mohipat Ahir, were convicted hy the Deputy Magistrate of

® Giiminal Eeferenoe No. 294 of 1896, made by F. H. Harding, Bscii, 
Sessions Judge of Shaliabad, dated tho 30th of December 189ii.
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147, hut upheld the oonvietion under eeotion 379 of the Penal Code and, 
SBDtenoed them to six months’ rigorous imprisonment,

that irfiafc Disirici Magisti’fite L»d in effect done was to enlmnce 
tha sentence under seotion 379 of the Penal Oode, which ho had no power 
to do under section 423, cl. (6), sub-section 3 of tho Code of Oriminal 
Procedure.

T his was a Refeuenoe by the Sesaions Judge of Shahabad to 
this Ooiu’t asMng for an anthoritatiye decision on the following 
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„^e, and (2), theft under section 37‘J, 
intenoed for the fifst oft'ence to four montlis and ' j.'?® '̂. 

offeaoetoiwo months’ rigorous imprisonment. Oa ap ^H M  Jaml%  gg
District Magistrate, Mr. Egerton, considering tlie ease to be onv^—-----------
of theft rather than of rioting, made the following order : “ The 
conviction is upheld, and 'that part of the sentenoe which is 
passed under section 147, Penal Code, will be changed, to a  seutonce 
under auction 379, Penal Code; the ooiiviotion under section 
147, Penal Code, is changed to one under section. 379, Penal 
Code, and the sentence of six mouths’ rigorous imprisonment is 
tipheld.”

The accused thereupon applied to the Sessions Judge to refer 
the case to the High Court on the ground that the sentence under 
seotion 379, Penal Code, had been enhanced by the District 
Magistrate in contraTention of seotion 423, clause (i>), Buh-riection 
3 of the Code of Crim.inal Procedure. The Sessions Judge 
accordingly referred the matter for .the decision of this C W rt

The judgment of the High Court (GJhosb and G obdon, J J .)  
was as follows :—

It seems to us that the legal eifect o f ' the order of the District 
Magistrate in tliis case is to acquit the accused of the offence 
under section 147 of the Penal Code, and enhance the sentence 
under seotion 379. If the accused hare been rightly acquitted 
of the offence under section 147, it follows that the sentence 
imposed under that section must fall through. And -we are 
of opinion that the necessary consequence of the order of the 
District Magistrate maintaining th e , same sentence which the 
Deputy Magistrate had awarded is to enhance the sentence 
under seotion 379 which he had no authority to do under section 
423, clause (5), sub-section 3 of the Code of Cnminiil Procoiliii'o 
[see in this comiection the decisioa of this Oouri, in J/ym i Sheik 
Y. AroMi D a tk  (1)].

VOtXXIf.l SSBISa

(1) - Bevision ease No. 60 of 1893 deoicled by Jfrinsep and Araeev Ali, JJ., 
on tha 22nd I'ebruary 1893.

In this case a rule was obtained by the petitioner Ai'pin Sheik to shaw
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oiiusevjliy the eentenco ptiaaad by tlie Soasiona Judge sliould not be set 
afside.

Babu DimrM Nath Chueherhutly for the petitioner.

The l)ij>v.ly Legal Semmlfanoer (Mf. G. 0. K illy )  for tlie Crown.
T he ju d g m en t o f tlis  H ig h  C ourt ( P b in sep  an d  Am e e b  Ah , J J . )  was 

sa followa
Intliiaoaeo [he Magistrate has oonvioted the petitioner of robbery, under 

section S92 of the Panal Code, and hurt, under secition 323 of the Penal 
Code, and sontenced liim for the forinor ofEenoe to 18 months’ rigorauj jm 
pi'isonment, and for the latter' to one day’s rigoi'oua impriaonment,

O n appeal, th e  Sessiona J u d g e  fo u n d  th a t  the  o harga  o f  robbery waa 

n o t established, and he he ld  th a t  i t  w as w h a t w e m ay te rm  an  esaggsration  

o f th a  actual fa o ta o f  th e  oaas. H e acco rd in g ly  set a sid e  th e  oonvietion oa 

th e  charge o f robbery , b a t, in  confirm ing th a  conv iction  o f  h u rt, lie Benteuoed 

th e  appellan t to six  m ou ths’ rigorous iinprisom nent.
I t  ia contended on behalf o£ tha petitioner tluit this was an enhancement 

ot sentenoB which the SeBsiona Judge m a,u Appalkts Goutt was not com­
petent to pass.

In granting the rule we iniimatod that, although the sentenoe appeared 
to be o p e n  to thia ohjection, in dealing with the oaae we should consider the 
facts found and pass such sentence as would BOom to us to meet the ends of 
jaatics. We have no doubt that the Sessions Judge had no power to pass 
this sentence which amoanted to an enhancement from one day to six months 
for tha offence of hurt. At the same time, after considering tha facta 
found by both Couits, it seems to us tlmt the attack on the complainant was 
of a somewhat sevious naluie, and that seveca injuries wove inflicted. We 
ibiak tberefore tlmt tho seatence of eis moatha’ n'gomiw imprisoament ia a 
proper sentence, and we accordingly direct that that sentenca be reoorded 
under section 323 of the Penal Codo. The effleot of this order will be to 
mats legal the senteaoe which the Sessions Judge has already passed.

0. E . G.


