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family to the father of the defendantitis clear that it was given f
en- for

the purpose of enabling him to ansacl: th
ab £
There were many tm_ e’ e famﬂy

ol except this modlﬁwtwn and the dnectmn as to the

#61 the elephant and the declaration as to the rights of the
defendants other than J hmga, we affirm the decres of the Court
helow,

(lonsidering the circumstancos we think thatin appeals Nos, 262
and 325 the parties ought to pay their own costs in this Conrt,
Appeal allowed n . port.
& 0. 0. Decree modified,

ORIMINAL REFERENCE.

Before My, Justice Ghose and v, Justice Gordon.

RAMZAN KUNJRA (Comrrain
(AND oumtilgl()Agcnléﬁé\)l{gHPLAWAN CHOWEE
Criminal Procedure Code (det X of 1882), section 423, olause (b,) sub-ssction’
3—Penal Code (det XLV of 1860), seelions 147, 370—Enhancement of
sentence.

Tn o oase whove the accused were convicted by a Deputy Magistrate GE‘
the offence of rioting under section 147, and tholt under section 879, of the
Penel Code, and sentenced to four monihs for the first anditwo months for-
the latter nffence, but on appeal the District Magistrate, considering the case:
1o be one of theft rather than rioting, abandonad the sentence under section
147, but upheld the convietion under section 379 of the Penal Code an;i
gentenced them to #ix monibs’ rigorous imprisonment, '

[Held that what the Distriet Magistrate had in effect done way 1o enuancy
tha sentence under seetion 879 of the Penal Cods, which he had ng power
to do under section 428, cl. (8), sub-section 8 of the Code of Crimilml
Procedure. ‘

Tas was 2 Referenco by the Sessions Judge of Shahabad to‘
this Court asking for an anthoritative decision on the followu;gl

point :—
On 28th August 1896 Ramkhelawan Chowhe, Ramgad Chowbe,

| and Mohlpat Ahir, were convicted by the Deputy Magistrate of

» Oriminal Reference No, 204 of 1896, made by I, H. Hording, Bsqy
Sesgions Judge of Shahabad, dated the 30th of December 1896,
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which were not ripe for realization. They were to be divided

of conrsa kon they were realized. In such o stabe of eireum puygo

.. nabad of the offences .. _I08Muinly 197 would apply. The
Code, and (2), theft under section 879, Feuc .y 0d would mot be
gentenced for the first offence to fonr months and . vealized the
offence to two months’ rigorous imprisonment. On appe.., who
District Magistrate, DMr. Hgerton, considering the case to be onw,
of theft rather than of rioting, made the following order: ¢ The
convietion is upheld, and that pact of the senfence which is
passed under section 147, Penal Uode, will be changed to a sentence
ander section 379, Penal Code; the conviction under section
147, Penal Codo, is changed to one under section 379, Penal
Code, and the sentence of six months’ rigorous imprisonment is
upheld.” :

The accused thereupon applied to the Sessions Judge to refer
the case to the High Court on the groand that the sentence under
gection 379, Penal Code, had been enhanced by the District
Magistrate in contravention of section 423, clause (4), sub-seetion
8 of the Code of Criminal Procedurs. The Sessions Judga
~ accordingly referred the matler for the decision of this Court.

The judgment of the High Cowrt (Gmose and Gorpox, JJ.)
was a3 follows +— '
It seems to us that the legal effect of the order of the District
Magistrate in this case is to acquit the accused of the offence
under section 147 of the Penal Code, and enhance the sentence
under section 879. If the accused have been rightly acquitted
of the offence under section 147, it follows that tho sentence
imposed under thab section must fall through. And we are
of opinion that the necessary consequence of the order of the

District Magistrate maintaining the same sentomce which the -

Deputy Magistrate had awarded is to enbance the sentence
ynder section 879 which he had no authority to do under section
423, clause (b), sub-section 8 of the Code of Criminal Procedure
[see in this connection the decision of this Court, in Awpin Sheik
v. Arobdi Datia (1)]. | »

(1) - Rovision cass No. 60 of 1893 decided by Prinsep and Ameer Al 44,
on the 22nd February 1893,

In this cage o rule was obtained by the petitioner Arpin Sheik to ghew
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Tewary would be entitled to set off his share in the amoyg
realized by any of them on hehalf of all the memhars -

The resnlt, therefore~" Bl oo anhancing the ‘;;"‘;?é in
favout of the ply-+=508 under seetion 379 of the. Penal Cod,

£ WL
Bave ar””
salor<Be G
L

cause why the sentence passed by the Bessions Judge should not be et
aside,
Baba Duwarks Naik Chuckerbutty for the petitioner,

The Deputy Legal Remembrancer (Mr. G. 0. Kilby) for the Crowp,

The judgment of the High Court (Privsmp and Ammgr AL 1T weg
g follows 1— ' ‘

In this case the Magistrate has convisted the petitioner of robbery, under
section 392 of the Penul Code, and hurt, wnder section 328 of ¢he Penal
Code, and sentenced him for the former offence to 18 monthy' rigorous im
prisonwment, and for the latter to one day’s rigorous imeprisonment,

On sappeal, the Sessions Judge found that the charge of robbery was
2ot sstablished, and he held that it wes what we may term an exaggsration
of the actual fuctsof the case, He accordingly set aside the convietion on
the charge of robbery, but, in confirming the convietion of burt, he seatonced .
the appellant {o six months’ vigorous imprisonment,

It = contended on behalf of the potitioner that this was an enhancoment
of sentence which the Sessions Judge us an Appellate Comt was not com.
petent o pass.

In granting the vle wo intimated thet, although the sentence appenred
to be open to this objection, in dealing with the case we should consider the
facts found and pass guch sentonce a8 would seem to us to meet the ends of
justice,. We have no doubt that the Bessions Judge had no power to pass
thig genfence which smounted to an enhancoment from one day to six monthe
for the offence of hurt. At the same time, after congidering the facte
found by both Gourts, it seems to ue thet the attack on the complainant was
of o sowmewhat serlous nature, and that severs injuries were inflited, Ws
think therefore that the sentence of six months' rigorous imprisonment is o
proper sentonce, and we accordingly direct that that sentence he recorded
under section 323 of the Penal Code, The effect of this order will be to
make logal the sentence whith the Sessions Judge has alveady pussed.

O B, 64
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hahabad chmeet PG, jobebbas under goction 147, Penal 1897
= 02l Code, and were ™ Riuzen

Before Mr. Justice Banerjes and Mr. JustiCPwgoy the latter EKUNiRA

KANTI CHUNDER MOOKERJEE (DurzspANT) 2, SAImg] the gy
AND ANOTHER (PLAINTIFFS).¥ g KUELAWAY

Second uppeal ~Order seiting aside order granting reviguw—Civil Procedwwq‘lmgfwm'
Code (dct XIV of 1888), sections 501, 623, 629.

No sccond sppeel to the High Court lies from ap order setting nside an
order granting a review of judgment.

Tais was an application for the admission of an appeal from
o order of the Subordinate Judge of Lakimpur, dated Znd
September 1896, setting aside an order of the Mungif of: Dibru-
gorh, dated 24th June 1896, by which he granted a review of a
former order by which the suit was decreed against the defendant,
the present appellant.

The case was put in the loazima board, the Deputy Registrar
noting on it that “section 629 of the Civil Procedure 00('19
permits of but one appeal against an order admitting a reviewl in
an application under section 623,” and referring to a previous
case [appesl from order 61 of 1897 decided by TrevELYAN and
BANERJEE, JJ., on Tth December 1898 (1)], in which it was held

#Miscellansous Appeal No, 410 of 1897,

(1) Imam Bug v. Mahadeo Gope. Appeal from Appellate order No. 61
of 1893, against the order of &. T. Mathews, Heq., District Judge of
Purnesh, dated the Bth of Decomber 1892, affirming the decree of Babu
Raj Narain Chuckerbutti, Munsif of Arrab, dated the 27th of August 1892.

" Moulvie Mahamed Yusoof, and Moulvie Makomed Habibulla for the
appellant.

Babu Golap Chundra Sarkar for (he rospondont,

The judgment of the Court (Inzvrveay tnd Banprsgs, JJ.) was o
follows +-— :

» This is an appesl from n ovder of the Distriet Judge dismissing an
appeal to bim from an order of the fivet Court admitting a review, Objection
has been taken, somewhat late, that we have no jurisdiction, because no
second appeal lies, 'We think it clear that the objection is fatal, Section 591
of the Code of Civil Procedure permits but one appesl, There is no provision
of law allowing & second appeal in & cese of this kind. That being so, the

appesl must be dismissed, but under the circumstances we make no order as
- to costs,
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1807 The order of the Ds
Ruzsan | from wo fo Bix Lo be for ‘th of 5 786

Kussrd Y} et 551 g gént this mochﬁcab]on and the direction as to the)
2,

Flephant and the declaration as to the rights of‘the

RA:M- /
KEELAWAN et dants other than Jhinga, we affirm the decree of the Court
CHowsB+hel 0w,

Clonsidering the circumstances we think that in appeals Nos. 262
and 325 the parlies ought to pay thoir own costs in this Canrt
Appeal allowed in panrt,
5. 0. 0 Decree modified,

CRIMINAL REFERENCE.

Before My, Justice Ghose and v, Justice Gordon.

fRo7 RAMZAN KUNJRA (Compramany) ». RAMRKHELAWAN OHOWBER
January 20. AND OTIERS (ACOUSED),* ‘
Criminal Procedure Code (dot X of 1882), section 423, clauss (D,) sub-section
3—Penal Code (det XLV of 1860), sections 147, 379~ Enhancement of

Sentence. .

In o case whers the accused weve convicted by a Deputy Magistrate of
the offence of rioting under pection 147, and thoeft under section 379, of the
Penal Code, and sentenced to four months for the first anditwo months for.
the latter offence, but on appeal the Districl Magisirato, considering the casa
to he one of theft rather than rioting, absndoued the sentence under section
147, but upheld the conviction under section 879 of the Penal Code and.
gentenced them to six monthe’ rigorons imprisonment,

[Held that what the Districk Magistyate had in effect done was to enhance
tho sontence under seotion 379 of the Penal Uode, which he had no pawer
to do under scotion 423, cl. (B), sub-section 3 of the Gode of Criminal
Procedure.

Tws was & Reference by the Sessions Judge of Shahabad to
this Court asking for an authoritative decision on the following’

point :— ’
On 28th August 1896 R amkhelawan Chowbe, Ramgad Chowbe,
and Mohipat Abir, wore convicted by the Deputy Magistrate of

% Qiiminal Reference No, 284 of 1896, made by F. H. Harding, Esdy,
Sessions Judge of Shahabad, dated the 30th of December 1896, ‘
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. the offerfces oF“M 11Ot1u"'v
o8, and (2), theft under section 379, Fom
antenced for the frst offence to four months Mld T,
offance to two months’ rigorous imprisonment. On appER
District Magistrate, Mr. Egerton, considering the case to be i
of theft rather than of rioting, made the following order: The
conviction is upheld, and that part of the sentence which is
passed under section 147, Penal Code, will be-changed to a sentence
ander section 879, Penal Code; the conviction under sectionm
147, Penal Code, is changed to one under section 379, Penal
Code, and the sentence of six months’ ugmous imprisonment is
npheld.”

The accused thereupon applied to the Sessions Judge to 1efer
the case to the High Court on the ground that the sentence under
gaction 3879, Peml Code, had been enhanced by the District
Magistrate in contravention of section 423, clause (3), sub-section
g of the COode of Criminal Procedure. The Sossions Judge
accordingly referred the matier for the decision of this Court.

The judgment of the High Court (Gmossm and Gorpox, JJ. )
was as follows s—

Tt seems to us that the legal effect of -the order of the District

Magistrate in this case is to acquit the accused of the offenco
under section 147 of the Penal Code, and enhance the seuntence
under section 379, If the accused have been rightly acquitted
of the offence under section 147, it follows that the sentence
imposed under that section must fall through, And we are
of opinion that the necessary consequence of the order of the
District Magisirate maintaining the. same sentence which the
Deputy Magistrate had awarded is to omhance the sentence
under section 879 which he had no authority to do under section’
423, clause (b), sub-section 3 of the Code of Criminal Procedure
[see in this connection the decision of tlus Court, in drpin Sheik
v, Arobdi Datia (1)].

T
7L, XXIV.] UAL’“

(1) - Revision cage No. 60 of 1893 decided by Prlusep and Ameer Ali, J7,,
on the 22nd February 1898,

In thla cage o wule wos obtained by the potitioner Arpin Sheik to shew
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that “{hero is no provisioggif “Whgstrate  enhancing the agenes
case of this kind.” _ wehs under section 379 of the Penal Code Wi

On the gz
hearingr &, @

cause why the sentenco passed by the Bossions Judge should not be set
aside,
Bobu Duarka Nath Chuckerbuity for the petitivner,

The Deputy Legal Remembrancer (Mr. G 0. Kilby) for the Cro\vn.

The jadgment of the High Court (PrinsEr and Axzen Ay, J3.) was
o follows —

In this case the Magistrate has convicted the petitioner of robbery, under
section 892 of the Penal Code, and hurt, under section 823 of the Penal
Code, and sentenced him for the formor offence to 18 months’ rigorous im
prisonment, and for the latter to one day’s rigorous imprisonment,

On appesl, the Sessions Judge found that the charge of robbery was
not established, and he held that it was what we may term an exaggeration
of the notual factsof the case. He accordingly set aside thé convietion on
the charge of robbery, but, in confirming the conviction of hart, hie sentenced
the appellant to six months’ rigorous fmprisonment.

Tt s contsnded on belalf of the petitioner that this was an enhancement
oft sentence which the Bessions Judge s an Appellate Court was not come
petent to pass.

In granting the rule we itimated that, aithough the sentence appeared
to be open to this objection, in dealing with the case we should consider the
facts found and pass such sentence as would scem to us to meet the ends of
jnstice, We have no doubt that the Sessions Judge had no power to pass
this sentence which amounted to an enhancement from one day to six months
for the offence of hurt. At tho seme time, sfter considering ths facta
found by both Courts, it seems to us that the attack on the complainant was
of a somewhat serious nature, end that severe injuries weve inflicted, We
think therefore that the sentence of six moaths’ rigorous imprisonwent is &
proper sentencs, and we accordingly divect that that sentence be resorded
under gection 323 of the Penal Code. The effect of this order will be to
make lagal the santence which the Sessions Judge has already passed.
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